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John Rowe―former CEO of Exelon and Chairman of Nuclear Energy 
Institute―on state subsidies for existing nuclear power plants: 

 

 

"We can't help ourselves. We're America. If there's an 
expensive way to solve the problem, we try that first." 

 

  Chicago Tribune, October 2, 2014 



All of the State Bailouts (except 1) for Existing 
Nukes Are in FERC-Jurisdictional Markets 

https://www.ferc.gov/industries/electric/indus-act/rto/elec-ovr-rto-map.pdf


All States (but one) Considering/Enacting 
Bailouts for Existing Nukes Are in RTOs 

SOURCE: ClearView Energy Partners, LLC 



Comparing Illinois/New York ZECs & Ohio ZEN 

 

 

 

 

 

 

   SOURCE: ClearView Energy Partners, LLC 



▪ Deregulated markets were designed to introduce competition into electricity, and 
that is (for the most part) is what’s happening: older nuclear and coal cannot 
compete with cheaper renewables, and even natural gas (particularly in 
California) can’t compete with renewables (look for natural gas bailouts next). 

▪ Nuclear power companies receiving the bailouts continue to charge market-based 
rates in energy markets, meaning household consumers are subject to higher 
market-based prices at the same time they’re forced to pay for billions of dollars 
in  capacity market subsidies. 

▪ A solution may be to end market-based rates for all markets that feature capacity 
market bailouts. 



Public Citizen Challenged FitzPatrick Sale 

https://elibrary.ferc.gov/idmws/common/opennat.asp?fileID=14484773


Federal Challenges to New York Bailout: Separate Court and 
FERC Arguments 

▪ EPSA federal lawsuit filed October 19, 2016 in US District Court for Southern New York (1:16-
cv-08164). Oral Arguments on motions to dismiss held March 29. Awaiting the ruling of Judge 
Valerie E. Caproni 

▪ Motion to dismiss hinges on whether FERC alone (rather than a private party like EPSA) can sue to defend its 
jurisdiction. 

▪ EPSA legal challenge on two main grounds. 

▪ ZECs are unlawful because they are preempted by FERC’s exclusive jurisdiction over wholesale power markets. 

▪ ZECs conflict with FERC & RTO decisions to structure wholesale energy and capacity markets on market-based principles. 

▪ Furthermore discriminates against other states since only New York nuclear facilities are eligible to receive ZECs.  

▪ Contrast between RECs (available to all, and price not set by state) vs ZECs (limited availability, price determined by state). 

 

▪ Separate challenge filed January 9 by EPSA in FERC Docket EL13-62  

▪ EPSA urges FERC to designate FitzPatrick, Ginna & Nine Mile Point as subsidized generation requiring the RTO 
to impose a Minimum Offer Price Rule (MOPR) to level the playing field for competing generation. 

https://elibrary.ferc.gov/idmws/common/opennat.asp?fileID=14461776
https://elibrary.ferc.gov/idmws/common/opennat.asp?fileID=14461776
https://elibrary.ferc.gov/idmws/common/opennat.asp?fileID=14461776


Illinois Challenges 

▪ On Valentine’s Day, EPSA filed a lawsuit in (1:17-cv-
01164) U.S. District Court for Northern Illinois. 

▪ Status hearing on motion to dismiss scheduled for May 22, 
and parties are ordered to ask FERC for its position on the 
claims in this case. 

▪ The lack of a FERC quorum may likely inhibit that. 

 

▪ On January 9, EPSA filed a complaint at FERC in Docket 
No. EL16-49 

 

https://elibrary.ferc.gov/idmws/common/opennat.asp?fileID=14461764
https://elibrary.ferc.gov/idmws/common/opennat.asp?fileID=14461764
https://elibrary.ferc.gov/idmws/common/opennat.asp?fileID=14461764
https://elibrary.ferc.gov/idmws/common/opennat.asp?fileID=14461764


Relevance of Hughes v Talen 

▪ In April 2016, the Supreme Court ruled in Hughes v Talen that a Maryland 
program to provide financial support to build new in-state power plants was 
preempted by FERC's jurisdiction. The SC determined that the state's 
requirement that the generator bid into and clear the PJM capacity auction in 
order to receive payments meant it was "tethered" to wholesale markets, making 
the state incentive program a "fatal defect“: 

▪ “nothing in this opinion should be read to foreclose Maryland and other States 
from encouraging production of new or clean generation through measures 
‘untethered to a generator’s wholesale market participation.’” 

https://www.supremecourt.gov/opinions/15pdf/14-614_k5fm.pdf
https://www.supremecourt.gov/opinions/15pdf/14-614_k5fm.pdf


Both New York and Illinois ZEC programs provide challengeable 
evidence that the primary purpose is to address climate change. 
Rather, arguments can be made before FERC that the ZEC merely 
provides a climate change smokescreen to conceal other motives 
(economic, purported reliability, political) for the bailout. This, 
combined with the significant distorting effect the ZECs have in 
market operations make them vulnerable to FERC challenge, 
particularly in a Section 206 complaint pending the outcome of 
EPSAs existing FERC challenges. 



FERC Ain’t Got No Quorum 

▪ FERC is independent regulatory agency, similar to NRC, SEC, FCC, CFTC, etc. 

▪ Maximum 5 seats, and 3 sitting commissioners needed for quorum. President 
nominates, Senate must confirm. 

▪ Only 2 sitting Commissioners, both Democrats.  

▪ Acting Chair Cheryl LaFleur, term expires June 30, 2019 

▪ Colette Honorable, term expires June 30, 2017. 

▪ Trump has yet to nominate new Commissioners, but rumored Republican names are 

▪ Kevin McIntyre as Chair. Corporate energy attorney at Jones Day. 

▪ Neil Chatterjee, senior energy adviser to Senate Majority Leader Mitch McConnell. 

▪ Pennsylvania utility regulator Robert Powelson. 



http://nepool.com/IMAPP.php


http://elibrary.ferc.gov/idmws/file_list.asp?accession_num=20170413-3050


 

 











FERC Docket No. RM16-9 Would Create 
Intervenor Funding For the Public Interest 

http://www.citizen.org/documents/public-citizen-ferc-public-participation-petition.pdf



