UNI TED STATES COURT OF APPEALS
DISTRICT OF COLUMBIA CTRCU T

Nucl ear Information and )
Resource Service, et al.
)
Appel | ant s,
) Case No. 07-1212
- VS_
)
U.S. Nucl ear Regul atory
Conmi ssion, et al., )
Appel | ees. )
* * * * *

APPELLANTS REPLY TO ‘' FEDERAL RESPONDENTS
MOTI ON TO DI SM SS’

Now come the Nuclear Information and Resource Service and
all other Appellants, by and through counsel, and respond to the
“Federal Respondents’ Mdtion to Dismss”, filed by the Nucl ear
Regul at ory Comm ssion (hereinafter “Appellees” or “NRC).

The NRC has attenpted to canouflage a conpl ete regul atory
abdi cation and neltdown in the nmundane | anguage of routine,
urging that Appellants’ 10 CFR § 2. 206 petition for enforcenent
guestions the exercise of discretionary authority by the NRC, and
that as such it nust be sunmarily di sm ssed based on Heckler v.
Chaney, 470 U.S. 821 (1985). By deflecting all reasoned crit-
icism the NRC thus trivializes the need for maxi mum protection

from eart hquake of the high-level radioactive waste storage casks
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| ocated a few hundred feet up-slope fromLake M chigan. As the
di scussi on bel ow reveal s, the agency has sancti oned storage of
ul tra-dangerous material on pads which are highly likely to fai
during a noderate earthquake which will probably occur during the
com ng century of high-level radioactive waste storage at Palis-
ades.
SI GNI FI CANT FOUNDATI ONAL FACTS
The factual allegations nmust be accepted as true

Since the legal sufficiency of the Court’S jurisdiction is
bei ng chal l enged, the Court should take Appellants’ factual
all egations as true and determ ne whether they bring the case
within the exception to the Heckler v. Chaney presunption of
unreviewability. See, e.g., Saudi Arabia v. Nelson, 507 U S.
349, 351, 361 (1993) (disputed allegations formng basis for suit
presunmed true for purposes of deciding notion to dismss); Princz
v. Federal Republic of Germany, 26 F.3d 1166, 1172 (D.C. G
1994) (sane). Moreover, since the Federal parties are seeking
“summary di sposition” (“Federal Respondents Mdttion to Dismss” p.
11), the Court nust construe all facts and inferences fromthe
facts in their light nost favorable to the Appellants.

The facts that matter

Appel l ants’ petition challenges the earthquake adequacy of

two concrete-with-reinforced steel slabs, each roughly the size

of a basketball court and 3' thick, weighing hundreds of tons.



These two slabs were built, one in 1993 and one in 2004, on a 55
to 65' -deep sand dune on the site of the Palisades Nucl ear Power
Pl ant on the Lake M chigan shoreline in Covert, Mchigan. These
two slab facilities are at a higher elevation than the power

pl ant, having been constructed on sand, while the power plant
itself was set directly on bedrock after a | arge area was
excavated in the 1960's for its foundation.

The purpose of the slabs is to hold, for perhaps a century
or nore!, dozens of concrete-and-steel casks, each wei ghing nore
t han 250, 000 pounds. These casks are designed as onsite
repositories for highly-radi oactive and dangerous spent nucl ear
fuel rods which are a waste byproduct of electricity generation.
When pulled fromthe reactor after several years’ fissioning, the
spent fuel, which is fabricated in long, thin rods of enriched
uranium is initially maintained in a |large, constantly-circu-
| ating pool of treated water for several years to control and
renove “decay heat” which continues to be emtted after nuclear
fissioning. The fuel rods, which are in bundles, are then
renmoved fromthe water and stored on racks inside the spent fue
storage casks. One type of cask stored on the pads, the NUHOVS,
is approximately 20 feet |long, 15 feet high and 10 feet w de and

are constructed at the reactor site. A second type, the VSC 24,

The NRC licenses the casks initially for 20 years, allows
relicensing up to five (5) times for increnents of 20 years, and
then allows 20 years for the casks to be renoved - for a total
of up to 140 years.
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stands vertically and is about 11 feet wde and 17 feet tall.

It is potentially dangerous for human beings to be exposed
to the radiation fromthe casks for a prolonged tine. Wile the
casks have radiation shields to bl ock sonme of the nost harnfu
radi ati on from bei ng absorbed by workers, the NRC regul ates
exposures. One nay be exposed to up to 10 mllirem hour of
radiation at 6 feet away (equal to 1 chest x-ray per hour at 6
feet away). At the cask's surface, 200 mllirem per hour
emssion is permtted by the NRC, equal to 20 chest x-rays.

Presently, there are over thirty (30) | oaded storage casks
on the slabs, including the defective Cask #4, which was | oaded
in June 1994 and shortly thereafter found to have faulty welds.
In 1993 representatives of the NRC and Consuners Power Conpany,
then owner of Palisades, represented to a federal judge that the
spent fuel cask | oading was reversible? but the technology for
unl oadi ng these huge cylinders has never been denonstrated, and
so Cask #4 has never been unl oaded.

The Appellants contend in their § 2.206 petition® that
neither of the two concrete slab facilities were built in
conformance with NRC specifications and |likely cannot wi thstand a
noder at e eart hquake such as have historically occurred fromtine

to tine within the Great Lakes basin. Appellants’ petition was

Awwv. ni rs. org/reactorwatch/licensing/sinclairltr020697. pdf

%Docket No. 50- 255, 72-7(2.206), NRC s ADAMS Accession No.
M_.060960061.



supported before the NRC by the work and the witten Decl aration
of Dr. Ross Landsman, a Ph.D. in engineering and retired forner
NRC i nspector at Palisades. Dr. Landsman set out these expert
conclusions in his declaration*

> that both pads were built, inperm ssibly, on conpacted
sand and ot her subsurface materials, several dozen feet above
bedrock, instead of being installed in contact with bedrock; this
means that in the event of an earthquake, the slabs (and as a
result, the casks) wll be shaken at a higher intensity than if
they were set on bedrock, and probably will shatter;

> The ol der (1993) pad is in violation of NRC “liquefaction”
standards under 10 CFR § 72.212(b)(2)(i)(B)® and the 2004 pad,
| ocat ed somewhat further inland, violates NRC “anplification”
requi renents contained within the sane regul ation. See Landsman
Decl aration, Y 3-13. Each violation putatively violates 10 CFR

§ 72.212(b)(3)°.

4Appended to Docket No. 50-255, 72-7(2.206), NRC s ADAMS
Accessi on No. M.060960061.

[ The general licensee shall performwitten eval uations,
prior to use, that establish that]: Cask storage pads and areas
have been designed to adequately support the static and dynam c
| oads of the stored casks, considering potential anplification
of earthquakes through soil-structure interaction, and soi
lique-faction potential or other soil instability due to
vi bratory ground noti on.

® The general |icensee shall]: Review the Safety Analysis
Report (SAR) referenced in the Certificate of Conpliance and the
rel ated NRC Safety Eval uation Report, prior to use of the
general license, to determ ne whether or not the reactor site
paraneters, including anal yses of earthquake intensity and
tornado mssiles, are envel oped by the cask design bases
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> As a nucl ear safety engineer and dry cask storage inspec-
tor for the NRC, Dr. Landsman proposed to cite the utility owner
of the two cask pads for violations of NRC regul ati ons because
they could not wi thstand projected noderate earthquake events
postul ated by regul ation. Landsman’s superiors changed the
violations to “unresol ved safety itens”, which allowed the
utility in 2004 to proceed to | oad casks onto the new pad, while
at the same tinme bl ocking Landsman fromfiling a formal protest
called a “differing professional opinion” because open regul atory
itenms are not deened final agency actions with which one may
formally differ. Landsman Declaration Y 3.

> Upon reviewing the utility’ s mathematical conputations of
t he earthquake stability of the slabs, Dr. Landsman di scovered
that instead of neeting the 0.2 g standard of rapid notion
requi red by NRC regul ations, the projected force of a noderate
guake woul d be higher, at 0.25 g. The dry casks are built to
w t hstand a nmaxi num eart hquake notion of 0.25 g, at best.
Decl aration Y 4.

> Dr. Landsman further discovered that the cal cul ation of
potential earthquake nmotion up to 0.2g on the slabs was what he
(in I owkey engi neering parlance) called “nonconservative”. In

the 1960's, Consuners Power Conpany conmmtted to build all heavy

considered in these reports. The results of this review nust be
docunented in the evaluation nmade in paragraph (b)(2) of this
section.



facilities imediately atop bedrock.” While at that time the
contenpl ation was that there would be no |long-termonsite storage
of high-1level radioactive waste, the storage policy has changed
utterly. Palisades’ construction of |atter-day heavy sl ab
facilities derogates the licensee’s clear conmtnment in the
1960's that all heavy facilities such as storage slabs would be
in contact wth bedrock. Landsman Declaration Y 5-13. This is
especially disturbing since the stability of the nbst dangerous
nucl ear material onsite is involved. Dr. Marvin Resnikoff of

Radi oacti ve WAste Managenent Associates in New York Cty has

cal cul ated that each dry cask at Palisades holds the | ong-I|asting

"From p. 4 of the internal NRC “Menorandumto Marc Dapas,
RI1l from Edw n Hacket, NRR re Response to Task Interface
Agreenent 2005- 06, Regarding Licensing Basis for, and Seismc
Desi gn of, the Palisades |ndependent Spent Fuel Storage
Installation (I1SFSI) (TAC No. MC6854)”, dated Novenber 7, 2005
(Docket No. 50-255, 72-7(2.206), NRC s ADAMS Accessi on No.
M.061110268) :

Finally, the avail abl e docunentation clearly indicates
that both the NRC and the |icensee were aware fromthe
begi nning, that the overburden of sand woul d be renoved, that
an anplification factor between the bedrock and the ‘ground
surface would need to be evaluated in order to establish an
appropriate seism c horizontal acceleration, and that the
point at which the licensee planned to and applied the
seism c horizontal acceleration was at the 590 foot
el evati on.

Also fromthe same docunment (p. 6):

However, the sand dune materials, which usually have a
relatively | ow shear wave velocity, would have greater
potential for liquefaction during a strong seismc event
based on obser-vations from earthquake experience. Therefore,
the sand dune materials should have been renoved prior to the
construction. (Enphasis supplied).
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radi ol ogi cal equival ent of 240 up to 320 Hi roshi ma-grade atom c
bonbs in their irradiated fuel assenblies, depending on cask
type.

Besi des Landsnman’s information, a review of the adm nstra-
tive record (“Palisades Plant - NRC Final Safety Assessnent of
| SFSI Support Pad,”® dated Septenber 1, 1994, and NRC staff
comentary on the issue of potential anplification effects from
seismc events for the newer pad in NRC I nspection Report
05000255/ 2006002, dated May 11, 2006° that the wei ght of the
concrete pads (including the 2004 structure, 195 X 30" X 3' and
wei ghi ng hundreds of tons) was never considered in rendering the
seismc cal culation, nor was the weight of the storage casks
whi ch woul d be placed on them conservatively estimted at 3,500
tons, nor was the weight of the concrete radiation shields
erected around sub-arrays of the casks on the pads contenpl at ed.
The exclusion of these weights fromthe slope stability
calculations resulted in a nuch smaller driving force on the
failed slope in the event of earthquake, and an unearned hi gher
factor of safety as a result.

Whil e the NRC considers a 15% safety margin to be adequat e,

there is none - 0% margin - present. The slabs are generously

8Docket No. 50- 255, 72-7(2.206), NRC s ADAMS Accession No.
M_.060480234.

Docket No. 50- 255, 72-7(2.206), NRC s ADAMS Accession No.
M_.061350371.



but unscientifically believed to be exposed only to a projected
0.2 g earth-quake shock (the maxi mum shaking for which the sl abs
are supposedly designed), but the conceivabl e earthquake w |
shake the casks to the extrene limts of their ability to

w t hstand an earthquake (i.e., 0.25 g).

An of ficial NRC guidance manual, NUREG 0800, sets forth the
criterion for earthquake safety of plant facilities. At Section
1, Acceptance Criteria, p. 6 of Section 3.7.1 of NUREG 0800
Revision 3 (identified online at www. nrc.gov as M.070640306) :
"[t] he design basis shall reflect appropriate consideration of
the nost severe earthquakes that have been historically reported
for the site and surrounding area with sufficient margin for the
limted accuracy, quantity, and period of time in which histor-
ical data have been accunul ated.”

This criterion, if nmet, tells NRC |icense reviewers that
CGeneral Design Criterion 2 in Appendix Ato 10 CFR Part 50 has
been satisfied. Criterion 2 of the General Design Criteria for
Nucl ear Power Plants (found at 10 CFR Part 50, Appendi x A,
entitled “Design bases for protection against natural phenonena”)
requires that:

Structures, systens, and conponents inportant to safety
shal | be designed to wthstand the effects of natural
phenonena such as earthquakes, tornadoes, hurricanes,
fl oods, tsunam , and seiches wthout |oss of capability to
performtheir safety functions. The design bases for these
structures, systens, and conponents shall reflect: (1)

Appropriate consideration of the nost severe of the natura
phenonena that have been historically reported for the site



and surrounding area, wth sufficient margin for the limted

accuracy, quantity, and period of time in which the

hi storical data have been accumul ated, (2) appropriate

conbi nations of the effects of normal and acci dent

conditions with the effects of the natural phenonena and (3)

the i nportance of the safety functions to be perforned.

(Enphasi s supplied)

Hence the Nucl ear Regul atory Comm ssion’s acceptance cri -
teria for a safe nuclear power facility call for installations
such as spent fuel storage cask pads to be “overbuilt” or *over-
engi neered” to provide a hedge in case an actual earthquake is
worse than projections. The regulations require that a safety
margin be built into the facility unless the historical and
proj ected earthquake data are flawl ess, conplete, and utterly
perfect. Perfect data, of course, are a nere fictional aspir-
ation in the fields of seisnology and engi neering.

The NRC has conpounded the inperfect data by betting the
public’s health and safety upon the troubling results of its
mat hemat i cal conputations of the seisnol ogical possibilities and
i nadequate capabilities of the concrete slab pads. |In their
“Petitioners’ Comments and Cbjections to Proposed Director’s
Deci si on Under 10 CFR 2.206%°,” Appellants noted that the NRC s
own anal ysis reveal ed that the ground accel eration caused by an
earthquake if the slabs were situated on bedrock instead of on a

50 to 70 foot deep sand dune woul d be precisely at the outer

l[imt of acceptability - 0.2 g - and that the ground accel eration

“Docket No. 50-255, 72-7(2.206), NRC s ADAMS Accession No.
M.070390210.
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woul d be greater (and exceed the NRC limt for stability) if the
sl abs were constructed on sand. Id. p. 2. %
LEGAL ARGUVENT

For a conparatively paltry anmount of utility noney the sand
dune coul d have been excavated and public safety better assured
by building the slabs on bedrock, |owering the vibrational force
froman earthquake. |Instead, Palisades’ owner and the NRC have
i ndul ged the faith-based, post hoc rationale that by clinging
only tenuously to the frontiers of NRC regul ations, they can
ignore the Biblical injunction of the Sernbn on the Munt?!? and
t hereby better serve the public. And the NRC has the tenerity to
insist that it may use the Heckler v. Chaney rule to conceal its
consci ous policy of de-regulation of earthquake safety.

An exception to Chaney’s unreviewability doctrine appears
when an agency has adopted a “general policy ... so extrene as to

anount to an abdication of its statutory responsibilities.” See

“Quoting fromp. 4 of the “Menobrandumto Marc Dapas, RI|
from Edwi n Hacket, NRR re Response to Task Interface Agreenent
2005- 06, Regarding Licensing Basis for, and Seism c Design of,
t he Pal i sades | ndependent Spent Fuel Storage Installation
(I'SFSI') (TAC No. MC6854)”, dated November 7, 2005.

12« g, everyone who hears these words of mne and does
them wll be like a smart person who built a house upon a solid
Rock. And the rain came down and the rivers flood and the w nds
blew and it did not fall. For it was founded on that solid Rock.
And, everyone hearing these words of mne and not doing them
will be like a stupid person who built a house on sand. And the
rain came down and the rivers flood and the w nds bl ew and
struck that house! And it fell! And the fall was great!”
[Matthew 7:24-27, Holy Bible, Christian Scriptures 2001].
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Heckl er v. Chaney, supra, 470 U.S. at 833 n.4. The Chaney court
cautioned that the presunption of unreviewability was rebuttable:
We of course only |ist the above concerns to facilitate
under st andi ng of our concl usion that an agency's deci sion
not to take enforcenent action should be presuned i mune
fromjudicial review under 701(a)(2). For good reasons, such
a decision has traditionally been ‘commtted to agency
di scretion,’ and we believe that the Congress enacting the
APA did not intend to alter that tradition. Cf. 5 Davis 28:5
(APA did not significantly alter the ‘conmmon | aw of
judicial review of agency action). In so stating, we
enphasi ze that the decision is only presunptively
unrevi ewabl e; the presunption may be rebutted where the
substantive statute has provided guidelines for the agency
to follow in exercising its enforcenent powers. (Enphasis
suppl i ed).
Id. at 832-33. The Chaney court al so suggested that in a review
abl e case, the reviewing court has the power to decide whet her
the agency's action is contrary to the statute or applied the
statute in a manner that was arbitrary or capricious. See id. at
833- 35.
The D.C. Grcuit in Safe Energy Coal. of Mch. v. NRC, 866
F.2d 1473 (D.C. Gr. 1989) suggested that it mght review an NRC
denial of a 8 2.206 enforcenent petition if the denial anounted
to a conplete “abdication” of the agency’s statutory duty “to
ensure adequate protection of the public health and safety.”
ld., 866 F.2d at 1477; Union of Concerned Scientists v. NRC, 824
F.2d 108, 120 (D.C. Cir. 1987).
The NRC nust, under the Atom c Energy Act, ensure that "the

utilization or production of special nuclear material . . . wll

provi de adequate protection to the health and safety of the
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public.” 42 U S.C. § 2232(a). The AEA further authorizes the

NRC to regulate in various formats as it "nmay deem necessary or
desirable . . . to protect health or to mnimze danger to life
or property."” 42 U S.C. 8 2201(b); see also id. 8 2201(i)(3) (NRC
authorized to regulate as it finds necessary "to govern any
activity authorized pursuant to this chapter, including standards
and restrictions governing the design, |ocation, and operation of
facilities used in the conduct of such activity, in order to
protect health and to m nim ze danger to life or property").

"The NRC is charged under the AEA . . . with primary respon-
sibility to ensure, through its licensing and regul atory func-
tions, that the generation and transm ssion of nucl ear power does
not unreasonably threaten the public welfare. Consistent with
its adm nistrative mandate, the NRC is enpowered to pronul gate
rul es and regul ati ons governi ng the construction and operation of
nucl ear power plants." County of Rockland v. U.S. Nuclear
Regul atory Conmi n, 709 F.2d 766, 769 (2d Cr.), cert. denied, 464
U S. 993 (1983).

The District of Colunbia Court of Appeals has observed that
42 U.S.C. § 2232(a) requires the NRC to ensure "adequate protec-
tion" of public health and safety, not "absol ute” protection.

Uni on of Concerned Scientists v. U S. Nuclear Regul atory Commi n,
824 F.2d 108, 114 (D.C. Gr. 1987); see also id. at 118 ("The

| evel of adequate protection need not, and al nost certainly wll
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not, be the level of 'zero risk.' This court |ong has held that

t he adequate-protection standard permts the acceptance of sone

| evel of risk"). So collectively, the statutory provisions
require that the NRC i nsure adequate protection of public health
and safety fromrisks associated wth nuclear plants. The NRC
can be viewed as abdicating its statutory duties, then, if it has
established a policy not to protect adequately public health and
safety with respect to nuclear plants and associated facilities
such as the cask storage pads.

It is not realistic to expect the NRCto admt that it has
cynically bypassed its own regulatory requirenents to de facto
de-requl ate earthquake safety. Rather, the court nust generalize
fromthe anecdotal regulatory failures such as have occurred at
Pal i sades with earthquake protections and the failure to sanction
Pal i sades’ owner for the perpetuation of the defective Cask #4.
“By definition, expressions of broad policies are abstracted from
the particul ar conbinations of facts the agency woul d encounter
i n individual enforcenment proceedings.” Crow ey Caribbean
Transp., Inc. v. Peia, 37 F.3d 671, 677 (D.C. Cr. 1994). And
the facts at bar - where the slab facilities only facially conply
with regul ati ons because of a sleight-of-hand maneuver to ignore
that they are built on sand instead of bedrock - support the
conclusion that, per Heckler v. Chaney, the agency has adopted a

“general policy ... so extrene as to anmount to an abdication of
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its statutory responsibilities.”

The NRC nai ntains, of course (“Federal Respondents’ Motion
to Dismss” pp. 2-3) that “Discretion is the hallmark of this
[ broad NRC] authority, for the Atomc Energy Act is ‘virtually
unique in the degree to which broad responsibility is reposed in
the adm ni stering agency, free of close prescriptioninits
charter as to how it shall proceed in achieving the statutory
obj ectives.’” The agency is actually saying that it has sole
di scretion to determ ne what and how to enforce, calling to m nd
Hunmpty Dunpty’s scornful insistence that "When | use a word it
neans just what | choose it to nean - neither nore nor |less."®
The NRC s assertion that it is conpletely above the | aw and
i mmune from accountability through the courts, in light of its
easy tranpling of its own safety margins, equals “Hunpty Dunpty
de-regul ation”, all the attendant technical rituals of regulation
with a result of no regulatory enforcenent, where explicit
regul ati ons nmean only what the NRC intends for themto nean.

CONCLUSI ON

And so the NRC hopes the Court will agree that a shall ow
inquest into the facts affords it no jurisdiction.

Appel | ants suggest, however, that instead of dism ssal, the
Court should allow further briefing on the nerits, to closely

scrutinize the NRC s audaci ous denial of the request to take

Bhtt p: //en. w ki pedi a. or g/ wi ki / Hunpt y_Dunpt y
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serious enforcenent steps against the owners of the illegal cask
storage sl abs. If the Court believes at this juncture it has
enough information, on the other hand, then Appellants urge that
the Court award summary disposition to themand renmand this
matter to the NRC with specific orders as to how the agency
shoul d proceed.

Beyond the dry tal k of conputations and engi neering pro-
jections, it remains that there are no safety margins left in
either the cask storage pads or the radi oactive waste storage
casks at Palisades. Yet according to the U S. Geol ogi cal Survey,
the probability for an earthquake of magnitude 6.0, 7.0 or
greater in the New Madrid zone is higher than 90% by the year
2045.* Measurabl e, serious trenors could reach into centra
M chigan.® The largest quake in recent tinmes originating within
M chigan registered 4.6 on the Richter scale in August, 1947.16

Even in a noderate earthquake, sonething far |less than the
(8.0 Richter) New Madrid disaster?!, the storage casks will
tunbl e downsl ope fromthe shattered pads into Lake M chigan, or

beconme buried, or will breach. |If they do not breach fromthe

Yhtt p: // quake. wr. usgs. gov/ prepar e/ f act sheet s/ NewMadri d/ .
“See map at http://hsv.conl genlintr/newrdrd/.

®htt p: / / eart hquake. usgs. gov/ r egi onal / st at es/ event s/ 1947_08
_10_i so. php.

"The New Madrid quake reportedly generated tidal waves on
a wi ndl ess day on the Great Lakes.
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tunble, the casks wll still pose an enornous threat to public
heath, safety and the environnent. Spent fuel rods could break
up and cone into contact with one another, threatening the
external environnment with radiation. |If casks roll into Lake

M chi gan and water seeps into them there would be the night-

mari sh spectre of uncontroll able nuclear chain reactions. |If they
becone buried in sand, unacceptabl e overheating could occur,
encour agi ng damage to the casks and possi bl e breach of contai n-
ment .

And yet, the NRC requires either no earthquake safety
mar gi ns, or even |less than zero margins, at Palisades - a sharp
departure fromthe NRC s | ong-standing requirenents that there be
safety margins by design. The Comm ssion’s decision not to
enforce is | ess and exercise of “prosecutorial discretion” than
abdi cation of all pretense to concern for public health and
safety. De-regulation sets up the scenario for Hunpty’s poten-
tially great fall.

If there ever were a Heckler v. Chaney footnote-exception to
the presunption of agency discretion and judicial nonrevi ew
ability, this is it. The Court nust intrude here precisely
because the regul atory agency has abandoned the role of regul ator
with its policy and, de facto, has de-regul ated the storage of
spent fuel, all to the detrinment of the public health and safety

which the NRC is statutorily obliged to protect. The | udicrous
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assertion by the NRC (Motion p. 11) that even “[r]eal
i nadequate enforcenent . . . does not constitute a reviewable
abdi cation of duty,”!® nmakes the Court’s choice quite obvious: it
may either duck its |awful responsibility and refuse to intervene
in a clear case of illegal de-regulation by an indifferent, rogue
regulator, or it may re-establish the rule of |aw over the
handl i ng of the nbst dangerous substances in the world and
require the NRC to fulfill its bright-line obligation to protect
t he public.

VWHEREFCORE, Appel lants pray the Court deny the “Mdtion to
Dismss,” or alternatively, that the Court award Appellants
summary di sposition predicated on the absence of issues of fact,

coupled with the controlling statutes and regul ati ons.

Terry J. Lodge
Counsel for Appellants
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sent a copy of the foregoing “Appellants’ Reply to ‘ Federal
Respondents’ Motion to Dismss” to the follow ng counsel of
record via email (to Mdlly Barkman) and regular U. S. mail,
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John F. Cordes, Solicitor
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P. O Box 23795
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®¥Texas v. U.S., 106 F.3d 661, 667 (5" Cir. 1997).
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