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. MOTION FOR RECONSIDERATION OF MOTION TO ADD NEW |
CONTENTIONS OR SUPPLEMENT THE BASIS OF THE CURRENT
CONTENTION AND LEAVE TO FILE SUCH A MOTION

PRELIMINARY STATEMENT

Nuclear Information and Resource Service, Jersey Shore Nuclear Watch, Inc., |
Grandmothers, Mothers and More for Energy Safety, New J erséy Public Interest Research
Group, New Jersey Sierra Club, and New Jersey Environmental Federat_ibn (collectively
| “Citizens™) submit this Motion because the Atomic Safety and Licensing Board (“ASLB”)
in its decision dated March 22, 2006 (the “Decision”) made élear factual and legal errors in
rejecting Citizens’ motion to amend the basis of their existing contention, and add new
contentions regarding the need for further foot cause analysis and measurement of
corrosion in the embedded region of the drywell liner. Thus, the ASLB should reconsider ‘

its decision and grant the motion.




BACKGROUND

On February 7, 2006, Petitioners sought‘ leave to add twé contentions to the
adnﬁtted c-:ontention and to add to the basis of their initial contentién.l The first new
contention related specifically to the potential for corrosion in the embedded area of the
drywell, below the sand bed region; the second contention related to the need for further
root _éause analysis and subsequent verifiable eliminatiqn of the root cause. On February
27, 2006, the ASLB admitted a narrowed version of Citizen’s initial contention, restricting
it to only the sand bed region of the drywell liner. On March 22, 2006, the ASLB rejected
Citizens’ motion to add contentions or supplement the basis of the initial contention,
primarily on grounds of timeliness. -

On March 24; 2006, AmerGen notifed the Commission and the ASLB that a
statement in its Answer to the initial Petition “could cause confusion” and needed to be
amended. Letter from Polonsky to Hawkens, dated March 24, 2006. The issue on which
AmerGen may have cqnﬁJsed the ASLB is that, in direct conflict with AmerGen’s Answer,
the record clearly shows that corrosion is ongbing in the upper drywell, above the sand bed

regioﬁ. E.g. License Renewal Application at 3.5-20 to 21.

ARGUMENT

I. Legal Requirements For Reconsideration

Pursﬁant to 10 C.F.R. § 2.323(e), parties may request reconsideratioﬁ of a Board
decision. That Section states that motions for reconsideration may be filed “upon showing
of éompelling circumstances, such as existence of a clear and material error in a decision,

‘which could not have been anticipated, that renders the decisiop invalid.” Thus, a request

for reconsideration involves showing either that the ALSB has “overlooked or

Citizens refer the ALSB to that motion for a statement of background up to February 7, 2006.
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misunderstood” relevant facts or law. Philadelphia Electric Co. (Limerick Generating

Station, Units 1 and 2), LBP-83-25, 17 NRC 681, 687 (1983); see Private Fuel Storage,

LLC (Independent Spent Fuel Storage Insfallation), CLI-00-21, 52 NRC 261, 264
(2000)(“[R]econsideration motions are an opportunity to request correction of a Board
error by refining an argﬁment, or by pointing out a factual misapprehension or a
controlling decision or law that was overlooked”).

| As discussed in more detail below, this request for reconsideration is also based on:
i) the ASLB’s misinterpretation of the law on when new information allows intervenors to
add or amend contentions; ii) ;the ASLB’s failure to note a key fact; and- iii) the ASLB’s
erroneous ruling on the adequacy of the pleading of the motion. Because the motion to add
contentions and supplement the basis met the legal requirements imposed by the‘i’art 2

regulations, the ASLB should reverse its decision and grant the motion.

IL. The ASLB Erred In Finding The Motion Untimely

The ASLB correctly decided that the legal test for timeliness is given by 10 C.F.R. |
§ 2.309()(2). Decision at 5-6. There is no dispute that Citizens filed in a timely manner
after the conference call on which the new informatioﬂ was disciosed. Thus, in order to
obtain permission to amend or add a éafety—related contentién-, Citizens must show that the
information upon which the amended or new contention is based is new and is materially
different from previousilyvavailable information. Contrary to the ASLB’s ruling, Citizens
met this requirement.

A. The Timeliness Requirement Does Not Create An Evidentiary Barrier

The preliminary stage of license renewal proceedings are designed to admit
contentions that have some minimal factual and legal support. ALSB Decision dated

February 27, 2005. Section § 2.309(£)(2) is designed to allow new information to be




incorporated into the license renewal proceedings. This provision makes no specification
aBout lthe form of the “new information.” At this stage, Citizens are unable to call as
witnesseks NRC staff who spoke on the call, although Citizens would welcome the
opportunity to do so at a later date. Although Staff asserted Citizens’ account of an official
NRC conference call cannot form the basis of a new contention, because it cannot be
tested, Staff Ans. dat;ed February 17, 2006 at 4, this assertion is wrong. In fact, at the
evidentiary étage of the hearing the timeliness of contentioné based on new oral
information could be rigorously exa;nined. Furthermore, if the ASLB wishes to resolve
conflicting accéunts of oral statements made by NRC staff at this stage, it must hoid a
preliminary evidentiary hearing to resolve those conflicts. What the ALSB may not do is
precisely what it did here; adjudicate an evidentiary issue to eliminate a contention at the
preliminary stage and thereby turn the timeiiness factors into a fortress to deny Citizens
any ability to add néw contentions based on disputed oral .statements. See ALSB Decision
dated February 27, 2005 at 43-44.

B. The NRC Staff’s Articulated Concern in a Pending Application
Constitutes New Information

The ASLB incorrectly found that the information upon which Citizens’ Motion was
based was not new. Decision at 6‘. In fact, there is né dispute that on J énuary 31,2006
NRC Staff released-new information outlinihg its concerns regarding aging management of
identified drywell liner corrosion at GE Mark 1 boiling water reactors (“Mk 1 BWRs”). In
the Motion, Citizens provided documentary evidenge that NRC Staff heid a conference call
regarding new proposals to amend the provisions of the Generic Aged Lessons Learned
(“GALL”) Report, which relate to drywell liner corrosion. In addition, Citizens provided a

- brief summary of what Staff séid on the call. While AmerGen and Staff disputed that

account in their pleadings, they did not present any evidence on the issue.
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Thus, the ALSB incorrectly found that the information was “not new,” even though
" Citizens were previously unaware of Staff’s concerns about the adequacy of the monitoring
regimes and the root cause analyses contained in the license renewal applications it had
| reviewed. On the call, the Staff stated that the motivation for amending GALL was
because of problems that had arisen during licensing renewals. The Oyster Creek renewal
application is one of the applications that the Staff had revie§ved at that point, and Oyster
Creek was repeatedly mentioned on the call és a reactor with corrosion problems. Thus,
the new information pfcsented was not purely generic, as AmerGen incorrectly alleged.
When the NRC Staff publicly voices concern over a particular matter for the first
time, such concém may be deemed to be new information, allowing parties to add or
amend related contentiéns. For example, the ASLB has previously found that a party may
include in the basis of a contention NRC staff identiﬁcatioi; of potential deficiencies in an

application. In the Matter of Louisiana Energy Servicés, LP (Claibome Enrichment

Qgg_té;), 34 NRC 332, 1991 NRC LEXIS 68, *9, 13-15 (1991). While a contention may
ﬁot rely soley on a Staff decision to voicé concern on a particular matter, such concern may
serve as a “étarting point,” for supporting a contention. E at 14. This is precisely the role
of the S’caff~ information in the motion at issue. |

The ASLB a‘ppéars. to have incorrectly based its decision on cases involving only

requests for additional information (“RAI”) and failed to consider the Louisiana Energy

Services case, which is much more on point. The Decision incorfectly analogized the
NRC cqnferenc;e call to a standard RAI, even though, unlike an RAI, the Staff was not
requesting information, but was stating its growing concern over the inadequacy of aging
management programs and root cause analyses presented in license renewal app_licatidns to

date, and was proposing a solution. Because Staff had reached conclusions that problems




existed, that was sufficient to allow Petitioners to make a timely application to add or
amend contentions that relate to Staff’s conclusions. Thus, the ASLB must reconsider its
decision.

C. New Information Allows a Party to Add or Amend Contentions Even If
a New Issue Is Not Raised

By regulation, the Commission has decided io allow a party to amend an existing
contention or aad a new one, if it obtains information that was not previously available and
is materially different. 10 C.F.R. § 2.309(f)(2). However, here the Board i_ncorrectly
concluded that because Citizens’ céuld have originally pleaded their additional

| contentions, they could not add them based on new information. Decision at 7-8, 12. This
approach to timeliness is at odds with the text of the regulation and with previous
| Com;nission decisions. |

As the ASLB obliquely acknowledged in its Decision, under 10 C.F.R. §
2.309(£)(2), a party may add or amend a contention. Decision at 4-5. To have a contention
admitted that a party could then seek to amend, it must have already supphed information
regarding that contention. Thus, timeliness of motions to amend contentions cannot hinge
on whether the new information raises a new issue, because any motion to amend a.
contention would necessarily present new information that relates to an issue that had
already been raised. In addition, applying a different timeliness test to motions to add
contentions would defy the text of the regulation, which applies the same approach to
timeliness to motions to add contentions and to motions to amend contentions. Thus, the
ASLB may not require that a party’s new infbrmation must raise a new issue to be timely,
és it erroneously did so here. Decision at 7-8, 12.

The specific timing in this case further ilhisfrate_s that the ASLB should not apply a

different timeliness test for motions to add contentions compared to motions to amend
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contentions. Had Citizens known at the time they filed the motion at issue that the ASLB
was going to admit only a portion of their original contention, they could have pleaded the
contention regarding the embedded area as an mnendment to the admitted conténtion,
rather than as a new contention. Thus, if different tests were applied, the timing of ’the
availability of new information relative to the ASLB’s decision on the original éontention
could become outcome determjnativé. This would be wholly arbitrary and would deprive
Citizeﬁs of their rights to participate fully in license renewal proceedings.

Furtherrﬁore, the test for‘material difference in Section 2.309(f)(2)(ii) also
acknowledges that information could already be available about the new or amended
contention, buf still allowé it to be timely if the new information adds anything material |
over and above the information that was already available.

Here the new information was materially different from that which was previously
available. Because Staff has access to far more information than Citizens at the
preliminary stage, Citizens reasonably inferred that wheﬁ Staff indicated that they had
found problems with the license renewal applications and named Oyster Creek as one of
four particularly problematic plants, this indic.ated a solid basis for contentions regarding
those concerns. Staff stated that license renewal applications for problematic plants had
generally provided inadequate information regarding the aging management programs and
needéd further root cause analysis. It was hardly a great leap for Citizens to infer that Staff
had found that the license renewal application for Oyster Creek was deficient in these
areas. Indeed, since the call, ArﬁerGen’s appeal brief has confirmed Citizens’ inference,
by stating that the NRC Staff license renewal audit team made comments that caused
AmerGen to agree to perform UT measurement in the sand bed region once every ten

years, as opposed to once only, as previously proposed. AmerGen App. Br. at 5.




In summary, although Citizens had previous concerns about corrosion in areas of
the drywell beyond the sand bed region and about the adequacy of the root cause analysis,
they did not know that Staff shared these concerns, until they discovered' this fact on the
conference call. Citizens’ decision not to initially plead the new contentions dqes not act
as a bar to pleading the new contentions at a later date. The fegulations specifically
contemplate new contentions based on a combination of materially different new
informatidn and previous information. The ASLB made a clear error of law when it
reasoned that because the new contentions were based, in part, on information that was
previously available, the informétion provided on the conference call could not be
 materially different. It should therefore reconsider.

II. The ASLB Failed to Note That Ongoing Corrosion Is Occurring Above The
Sand Bed Region

As discussed above, AmerGen has now corrected its Answer to make clear that
corrosion is ongoing in two of four regions in the upper area of the drywell liner that are
being monitored. The ASLB failed to mention this critical fact in either of its decisions.
This fact shows that the sand is not the cause of the corrosion, contrary to statements in
AmerGen’s License Renewal Application at 3.5-19. In addition, to demonstrate the
significance of this omission, Citizens have obtained a new memorandum from Dr.
Hausler evaluating the results that were obscured. Hausler Memorandum dated April 4,
2006, attached as Exhibit RM 1. Most irflportantly, the information shows that even
though AmerGen claimed it had already carried out an adequate root cause analysis,
AﬁerGen Ans. to Mot. To Add Contentions at 7-8, it has actﬁally failed to correct the
leakage of water onto the drywell liner. Id. at 3. Dr. Hausler confirms fhe need for
‘elimination of the root cause of the corrosion, noting that “corrosion can be unpredictable

and affected areas can deteriorate unexpectedly.” Id. at 3-4. Dr Hausler concludes that
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“until the corrosive environments in this annulus [between the drywell liner and the
concrete] are successfully pre;vented, there can be no certainty that the corrosion in the
most deteriorated areas hés been arrested for gopd.” Id. at 4.

Dr. Hausler also notes that the relatively low corrosion rate at the upper region is
not indicative of a simiiarly low rate in the sand bed or embedded regions, because the
corrosive power of the water will increase as the temperature decreases and the water
beéomes more oxygenated. Id. at 2-3. Furthermore, because the sand bed region is
operating on razor-thin to non—existént safety margins, .any additional corrosion could be
criticai. bl_d; Thus, because criticgl facts were obscured by AmerGen’s misleading pleading
when ihe ASLB made its decision on the new contentibns, it must now reconsider.

IV.  The Contentions Satisfied the Admissibility Requirements

The ASLB also found that the new contentions did not meet the requirements of
Section 2.309(f)(1), because the motion did not specify é genuine dispute on a material
issue and did not specify faulty portions of the License ReneWal Application. Decision at
5,9, 12. This conclusion is erroneous. |

With reépect to the root cause analysis contention, AmerGen provided a specific
reference to the portion of the License Renewal Application that is deficient, namely 3.5-
19. AmerGen Ans. to Mot. To Add Contentions at 7. Further, AmerGen stated that the
root cause analysis it had already carried out was sufficient, _1,(_1__, whereas Citizens allege
that further root cause analysis and a verifiable program to prevent leakagé is required.
Citizens’ Mot. To Add Contentions at 13-15. Thus, the pleadings showed a genuine
dispute about material issues, namely the édeqliacy of the root cause analysis and leakage
prevention, and the portion of the License Renewal Application at issue was specifically

identified.




With respect to the contention about the embedded area, Citizens included all the
information submitted to s'uéport the previous contention in the basis. Id. ét 1 1. The
ASLB has found that those pleadings were adequate with regard fo the admitted
contention. It previously denied the inclusion of the embedded area because this issue was
not properly raised until the reply. Because the reply, which identifies specific portions of
the License Renewal Application that are inadequate, was properly ’incorporeted into the
pleading for the new centention, the pleading of the new contentioﬁ regarding the
embedded region met all the requirements of Sectien 2.309(f)(1). The genuine material
issues in dispute are whether the inspection regime for the embedded region must inelude
regular, direct measurements of thickness and clear acceptaﬁce criteria for those

measurements.

CONCLUSION
For the forgoing reasons, the ASLB should reconsider and grént Citizené’ motion
to add contentions and add the new information to the basis of the admitted contention.’

Respectfully submitted

foh A A
Richard Webster, Esq
RUTGERS ENVIRONMENTAL

LAW CLINIC
Attorneys for Citizens

_ Dated: April 6, 2006

2 Although supplementing the basis of the contention may not affect the ASLB decision, it could

affect the outcome of an appeal.
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