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UNITED STATES OF AMERICA.
NUCLEAR REGULATORY COMMISSION

BEFORE THE COMMISSION
In the Matter of y
}
AMERGEN ENERGY CONMPANY, L1C }
) Docket No. 50-0219-LR
{License Renewal for the Oyster Creek )
Nuclear Generafing Station) )
)

CITIZENS? BRIEF IN QPPOSITION TO APPEAL FROM LRP-6-07

INTRODUCTION

Nuclear Information and Resource Service, Jersey Shore Nuclear Watch, luc.,
Grandmothers, Mothers and More for Bnergy Safety, New Jersey Pubilic Interest Research
Group, New Jersey Sierra Club, and New Jersey Environmental Federation (coliectively
“Citizens” of “Petitioners™) hereby oppose the eppeals filed by AmerGen Energy
Company, LLC (“AmerGen™} and the staff of (he Nuclear Regolatory Commission
{“Stalt""} regarding decision LBP-06-07 {the "Decision™) by the Atomic Safety and
Licensing Board (“"ASLB™) granting Cifizens a hearing on a confention conceming
corrosion of (he drywell liner at the Oyster Creek Nuclear Generating Station in an area
termed the sand bed region,

Citizens difigently researched, supporied, and pleaded a single narrow contention
that addresses safely-critical issues at the heart of the relicensing proceeding. The ASLB
found that Citizens’ contention, as narrowed hly the ASLE, met all the requirements tp be

admitted, On appeal, the Commission should affinn the Decision unless the ASLB



committed an error of law or an abuse of discretion, Neither AmerGen nor Staff even
aHege any such error or abuse. Thus, based on the pleadings, the Commission should
reject the appeals.

On the merits, for the most parl Staff and AmerGen merely repeat the arguments
rejected below, For example, they continue 0 allege that (he basis provided was
inadeguate, despile a finding by the ASLB that Citizens provided “ampie basis™ for their
contention and a subsequent change L:} Ihe record that strenpthens the basis.! AmerGen
and Staff also question whethor Cliizens provided the required “minimal legel and fachual
feundation” to show 4 dispule of material fact, despite continning disagrecment between
Saf¥, AmerGen, and Citizens about many malerial facts, including how frequently
thickness measurements need (o be taken in the sand bed region, whether a corosive
enviromment. exists on Lhe outside Iﬂf the drywel] liner at the sand bed region, and whether
the epoy coating on part of the drywell Hoer will provide adegquate protection against
COTTOSIon.

Finally, whils AmerGen confines its appeal to basis and maieriailily. Staff also raise
scope and various procedural issues. On scope, the Stafl’s argumient is contradicted by the
record, which shows thal corrosion is currently ongoing, With regard to procedure, Stalf's
views on the powers of the ASLB arc inordinately restrictive and Staff’s interpretations of
the ASLB’s actions are incorrect. Moreover, even if the Staff were cotrect on the ASLB’s
discretion roganding procedural issues, they were nol cutcome delerminative, and so

amount 0, al most, 10 harmiess crror.

: Hince the issne was Lriefed before the ASLR, AmerGen has ackrowledped in an conail o counsct

for Citizens that ity answer “could cause confusion,” beemss it stated that corrosion nd heen arrested for the
drywel} liner. Amer(Gen undertond 1o clanify the reeord by writing 10 the ASLE and the Conunission making
it clear fhat it is undisputed that corresion is stil] ongoing in parts of the upper region of the drywell Jiner,



BACKGROUND
The full background o the contention is accuralely set oul in greater detail in the
Decizion at pages 26-32, This brief SUMINATY BSSULLES SOME familiarigy with the Decision.
Petitioners originaily contended that the festing of the extent of corrosion at all levels of
the drywell liner proposed in AmerGen's License Renewal Application is inadequate to
assure the continwed integnity of this safely-critical structure for the period of the license

extension. Pelition at 3. To support this contention, Chizens showed that the drywell liner

is a safety-crifical structure that acts both as a pressure boundary and as a structural
caused significant corrosion, particularly in the sand bed repion, where the N.E.C.
regarded {he corrosion as a “threat to drywell inlégrit}r.” Id. at 4-6. Citizens showed
further that in 1986 N.R.C. reparded ultra-sonic testing of the sand bed region and other
accessible areas of the ﬁryweii Hner as “essential . . . for the ife of the plant.” Id. at 7.

I 1992, when considering a proposal 1o remove the sand, NRC established thet a
drywell Iiner thickness of 0,736 mches in the sand bed repton would offer an “adeguate
maréjn {ﬂf safety] against buckling with no sand support,” based on a structural analysis,
Petition Exhibnt 3 at 4, Petitioners” Bxhibit 5 at pages 8§ and 12 showed that while the
. reactor operator reporied the “ourrenl thinnest” area to be 0.8 inches in December 1992, the
actual thinnest areas were Jesy than 0,736 inches, which was, and remains the basis for
svalvation. Disturbingty, mdtiple measuremenis in bays 1 and 13 and isolated
measurements in bays 11, 13, and 17 were below 0.736 inches, 1d, af 12, Citizens thus

asserted thal the potential for ongoing corrosion means that ongoing comprehensive testing



is required to ensure the remaining razor-thin to non-existent safety margins are met
throughout the extended life of the plant.

The only major omission from the summary set out inn the Decigion is the filare to
nole (hat the fatest measyrements dicate that corrosion is still on-going in the upper
region of the drywell. License Renewal Application a1 3.5-21. The agreed need fo correct

the record in this repgard is addressed in the next Section,

NEED TO CORRECT PLEADINGS

Becanse the ALSB relied heavily on the pleadings in its decision, Citizens belicve
that it is imporiant {o correct a significant misrepresentation contained in AmerGen’s
Answer. This answer states on Page 21 that:
UT measurements at eritical locations of the drywell upper drywell
have been taken dunng every other reflueling outage, most recently
in 2004. Similarly, UT measurements were faken in the sand bed
region i3 1996, and the epoxy coating has been visually inspected
since then, during refucling outages in 2000 and 2004. Based on
these measurements and inspections, AmerGen conciuded that
corrosion of the drywel] shell liner has been arrested, including in
the sand bed region.

AmerGen Answer at 21 {cifalions omifled}

It has recently come to the attention of Citizens fhat the measarements in the upper
drywell actally show the opposite. In two regions of the upper drywell, the measurements
in 2000 and 2004 showed that corrosion was ongoing. License Renewsal Application al
3.5-21. The conlinaing corrosion in bwao regions of the upper drywell showas that a
corrosive almosphere continues 1o exist on the outside of the drywell Iiner. As NRC has
recognized, water leakage into the cavity on the outside of the liner has been the souice of

corrosion. B.e Petitioners’ Exinbit & af 4. Thus, the ongoing corrosion shows that water is

present. in the upper region.



Frior to the.disclosure of the latest resulfs in Ihe License Renewal Application, the
previous reactor operator had concluded that “there is no evidence of ongoing corrosion in
the upper regions of the deywell.” Petitioners’ Exhibit € al 1. Thus, it appears that water
mmust have entered into the cavity outside the drywell between 1995 and 2005, despite the
efforts -ﬁf the reactor operalor 1o contain Jeakage, This conclusion is reinforced by the
relatively high femperatures of the drywell in fhe apper region. Petitioners’ Exhibit 13 a1}
{temperatures in the drywell during operation range from 175 degrees ¥ at the bottom to
292 degrecs F at the top). Thus, it is likely thal there is ongoing leakage of water inte the
dryweli cavily, which has not been stopped by the measures 1o prevent leakage taken (o
date, Becabse AmerGen has made no new proposals to sfop leakage, it must therefore be
assumad that this leakage would continue during the proposed period of extended
operation.

Because water continues to leak into the upper region of the drywell 3t is Jogical lo
infor that this water will probably percolate downwards towards the sand-bed region.
Thus, the ongolng corrosion in the upper raf.;ion provides further support for the Citizens”
asseﬁiun thal a corrosive atmosphere is likely to exist at the sand bed region and would
continue to exist during the extended operation of the plant,

Therefore, Citizens believe that it is imporiant fo cotrec! Amergen’s pleading,

‘becanse il was less than fully candid, it may have misled the ASLE, and it conld misicad
fhe Commission, Counsel for Citizens informed counsel for AmerGen of this issue on
March16, 2006, On March 23, 2006, AmerGen e-matled ils response slaling that it agreed
thal the Ansﬁcr could “cause confusion.” Amer(en therefore agreed to wrile lo the ASLB

and the Commission 1o clarifly the record.



Furthennore, Staff siales in its appeal brief that “NIRS does nof provide a basis for
dispuling the findings of the licensee and NRC staff that both leakage and corrosion have
been amvested.” Staff App. Br. at 14, This statoment incorrectly states that Staff and the
Heensee currently believe that both leakage and corrosion have been arrested, This is
meorrecl. As discussed above, the record shows that botl Staff and the licensee recognize
that the latest measwrements show that corrosion is ongoing in the apper drywell. While in
1995, fhe corrosion in the upper deywel was believed to have been amrested, Pefilioners
Fxhibit $ af 4, there is no dispute that it has now recurred. Thus, Staff's statement needs to
he comected 1o refloct the latest findings. Ciffvens drew Staffs atlention to this matter
shortly before this brief was due. Staff are currently considering the issue.

in summary, far fiom supporting the notion that corrosion in the sand bed is
unlilely fo be occurring at present or is uniikely to recur during any extended Jicensing
neriod, the m{:md. actually shows that the reaclor operalor previously erroneonsly
conchuded that corrosion in the upper deywel] had been arrested, Furthenmore, the lack of
measurement in the sand bed _rcgien since 1996 muakes il impossible 1o determine

definitively whether the 1995 conclusion about the sand bed was similarly erroneocus.

COUNTER STATEMENT OF THE ISSUES

This case concerns three major issués:

i} Did Citizens estabitsh an adequaie basis for the contenfion by making the
required minimﬁi legal and factual foundation in support of the contention
by submilting a carefully reasoned Fetition, extensive exhibits, anﬁ an

gxpert opinion?



i) Did Citizens make the required minimal showing thal material facls ae in
dispule, when they alleged that fhe aging management programs proposed
by AmerGen are inadequate and must be suppleniented by quantitafive
1esting 1 the sand bed region?

i) Ts the admitted contention regarding the potential for corrosion in the sand
bed region of the dryweli iinﬂlr during any peried of Heense cxtension within
the scape of the Heense renewal proceeding?

Finally, a namber of more minor procedural issues have been raised and are

addressed n (his briel

LEGAL STANDARDS

This section sumimarizes the legal standards determining the standard of review, the
basis rﬂqui;:c{i for contentions, the denonstration of materialily, and the scope of the
proceedings. Neither AmerGen nor Staff alleged that the ASLB had made an error of law
in the legzal standards it applied. Thus, boll appellants have waived any argument thal they

could have presented concerning the legal standards applied.

1. The Standard of Interfocutory Review s Deferential

As AmerGen indircetly acknowledges, the Copunission must affinm Board rulings

on admissibility of conlentions if the appellant "points to no arror of law or abuse of

discretion.” Dominion Nuelear Conn., Inc,, CLI-04-36, 60 N.R.C. 631, 637 (2004) quoting

Frivate Fuel Storage, LLE (Indenendent Snent Fuel Storase Installation), CLE00-21, 52

MN.R.C. 261,265 (2000). AmerGen App. Br. at 6, This standard is analogous 10 {hat

ufilized by courts of appeal reviewing kial cowrt rulings on motions and i3 highly

deferential, Sce BEnpebrotsen v, Fairchild Alreraft Corp., 21 F.3d 721, 728 {6th Cir. 1994)



{"We will find an abuse of discretion only when [we have] 'a definite and firm conviction

that the trial court committed a ciear ervor of judgment.' ) guoling Losan v, Davion

Hudson Corp., 865 F.2d 789, 790 (6th Cir.1989).
Thus, (he slandard of review of the ASLB decision is highly deferential and
reguires appellants to either show how the ASLE misinterpreted the law, or that the ASLE

commitied a clear error of judgment.

1L The Basis Reguived Is Mininmal

At this preliminary stage, Petitioners do not have to submit admissible evidence to
support their contention, rather they have to “provide a brief explanation of the basis for
the contention,” 10 C.F.R. § 2.309(D{1)(31), and “a concizse statement of the alleged facts or
export opinions which support the pefitioner’s position,” 10 CFR. § 2.3{}?(1‘}(1}{\;};.

As AmerGen’s answer to the initial petition acknowledged, this rule ensures thal

Station, Umts !, 2, and 33, 49 NR.C. 328, 334 {1599} (emphasis added). The Commission
has clarified that, "an intervener noed not . |, prove its case at the contention stage . . . .
The factual support necessary 1o show a genuine dispute exists need not he in affidavit or
formal evidentiary form, or be the guality necessary 1o withstand a swnmmary disposilion

motion.” In the Matter of Georgia Institute of Technolopy, 42 NR.C, 111 {1995).

Thus, although the Coramission has stated thal ¥ "is unwilling o throw open its
hearing doors to petitioners who have done little in the way of research or analysis, provide

no expert opinion, and rest merely on unsupporied conclusions,” Duke Brergy

Corporation (MeGuire Nuclear Station, Units 1 and 2; Catawba Nuclear Station, Uniis 1




and 23, CLI-02.17, 56 N.R.C. 1, 8 {2002}, it has indicaled that where petitioncrs make
technically meritorious contentions based upon diligent research and supporied by valid
information and exper! opinion, the reguirement for an adaqua;tc basis is more than
salisfied.

As the ASLB made clear in the decision below, 10 CER, § 2.309(H{1){v} “does
no! require the submission of an expert opinion, nor does it require that an expest opinion
be submiﬂé{i in the form of admissible evidence {Statement of Policy on Conduct of
Adjudicatory Proceedings, CLI-98-12, 48 NRC 18, 22 n,1 {1998))." Deoision al 0, 33,
Further, Scction 2.309(D{1}{v), “Is not designed 1o erect an encrovs evidentiary hurdle, but
rather “helps to ensure (hat fll adjndicatory i_warings are iviggerad only by those able to
proffer at Jeast some minimal (sotual and legal foundation in support of their contentions”
{QOconee, CLI-99-11, 49 NRC at 33437 Id.

Neither AmerGen nor Stafl agsert that the ASLE erved in the standard it used to

decide whether Citizens provided an adequate basis.

1, The Required Shuwi:zé of Materipiity Is Minimal

The ropulations require Petitioners to “[djcmonstrate that the issue raised i the
conlention 1§ .mal'ﬂriai 1o fhe findings the N.R.C. must make xto support the action that is
involved in the proceeding.” 10 CFR. § 2.305( ) }iv). Tn (his case, a renewed license
may be issued by the Commission if it finds that there is reas{}n.abie assurance that the
activities authorized by the rengwed Heonse will continué to be conducted in accordance
with the CLB. 10 CFR. § 54.29. In making such a finding the Commission must conduct
a fall review of a number of issues, including management of the effects of aging during

the peried of extended operation on stractures including the drywell Hoer. Id,



The requirement for showing of materialify is not onerous, because ajl that is
needed is a “minimal showing that material facts are in dispute, indicating that a further

mquiry is appropriate.” Georgia Institute of Techuglogy, 42 N.R.C, 111 (19935), citing

Gulf Stases Utilities Company, (River Bend Station, Unit 1), 40 NR.C. 43, 51 (1594);
Final Rute. Rules of Practice for Domestic Licensing Proceedings — Prosedural Changes in

the Hearing Progess, 54 Fed. Reg. 33,171 {Aug. 11, 1989).

The Commission has stated cxplcitly that the decision to admit a contention “does

nol inlimate any view on {he merits of a particular issue.” Duke Encrgy Corp. {MeCuire

Nuclear Station, Units 1 and 2: Cajawba Nuclear Station, Units Land 2} 56 NR.C. 1

(2002). Thus, g0 fong as the ASLB saw & material issoe, it should admit the contention,

without making 4 judgment on the matler. Specifically, in Duke Energy Corporation, the

Commission admitted the contentions that concerned the possibility of a sovere accident
oceurring. Id, The intervenars argued thal allernative measurements should be used in the
“analyses of mitigation allemnalives for ];.}r(imgﬁu confrol during station blackowt.” Id, at
26. The Commission did not examine the merits of the issues raised, but merely pormitted
the ntervencrs o continue to challenge the license rengwal, in part because the igsuc was

material,
In this matter, the ASLE comrectly noled that:

In Gulf States Litities Co. {River Bend Station, Unit 1}, CLI-94-
10, 40 NRC 43 (1994), the Conwmission stated that, at the
contention filing stage, “the factual support necessary 10 show fhat
a penuine dispute exists need not be in formal evidentiary form,
nor be 28 strong as thal necessary fo withstand a summary
disposilion molion” {40 NRC at 51). Rather, the pelitioner need
simply make “a nvinimal showing that the material facts are in
dispute, thereby demonstrating that an inguiry in depth s
appropriate” (ibid.}

10



Decision at 39. Ti’aﬁs, (he standard used by the ASLD regarding materiality was entirely
consistent with the Commission’s docisions on this issue. Once again, neifher AmerGen
nor Staff even allege that the ASLB erred in the standard it used to determine the existence
of disputes about material facts.

IV, The Scope of License Renewal Fncludes Aging of Long Lived Passive Salety-
Related Components

The scope of ﬁ(}(}llﬁﬂ. renewal proceedings was the subject of extensive bricfing
helow. There was no dispute regarding the legal standard lo be applied.. For example, the
decision in Duke Eneray Corp, {Oconee Nuclear Station, Units 1, 2. and 33, 49 NR.C. 328
{‘;_999} slated that the rcgulaﬁcns regarding the scope of a license rencwal procecding
include components Hsted in 10 C.F.R. § 54.4 that require an aging management review {or
the periad of the exiended operation, 49 N.R.C. 328. The language of 10 C.F,R. §54.4
includes within the scope of license renewal safety-related structures which \’;Fﬂlild help to
prevent accidents and mitigate their consequences. 11 the component is safety related, the
nexl step is 1o analyze whether it is within the language of 10 CF.R. § 54.21. That Seclion
requires the License Renewal Application 10 include an aging ﬁmnagcmﬂnt review for
passive, safely-related components, including the “confaimment” and the “confainment
Hner,” that are nol subjeet 1o regulay replacement.

‘Thus, the regulations themselves manifest the Commission”s intont to foeus the
license renewal proceedings on aging managemeﬁt of long-lived, passive, safety-refated
components, such as the drywell liner. The supplementary information that accompanied

the rulemaking for Part 54 stated the regulation focused the renewal review on plant

11



systems, situclures, and components for which current regulatory aclivities may not be
sufficient to manage the effects of aging in poriods of extended operation.

The full ext of the supplementary information shows i.lmt fhe rulemaking narrowed
the scope of livense proceedings 1o focus on aging of safety-related, long-lived, passive
components, because these components were identified ag those that “require review in
order 1o provide the necessary assurance that they will continue (o perform their intended
function for the period ol extended operation,” 60 Fed. Reg. 22,462 (May 8, 1995}, The
Commission identified the detrimental effects of aging on safety-related, passive, long-
lived components, and a few other issues relafed to safely, as being potentially
inadequately addressed by the existing regulatory processes. Id, al 22,464, The
Commission further found that the reduced set of structures and components identified in
Part 54 “must undergo an aging management review,” Id, at 22,470,

The Conynission also exanined whether the scope of license renewal proccedings
could be ﬁ:rﬂwr narrowed, but concluded that furthc_r comsiriction of the renewai process
could not be justified. Jd. at 22,468, Thus, 10 CF.R. Part 54 focused renewal proceedings
on aging management of safety-related, passive, long-lived components, because this was
necessary 1 protect public health and safety during the renewal term, feaving most other
issues {o be addressed by the ageney’s existing regnlatory processes. [d. af 22,463-64,
22,470,

Turhing to the decisions applying the regulations on scope, (he Florida Power &

Light Co. {Turkey Point Nuclear ¢ gcquam:iugjﬂ“@”;hﬂ;g“ﬁw?* and 43 decision confirms that

because corrosion and ofhier eflects become more severe over the extended license period,

the level of inspection and tesling relaled fo age-management Tor the extended period is

12



one of the core issues 10 be addressed by the license renewal proceeding. 54 NR.C. al7?
{emphasis added), However, in considering the individual contentions iﬁ that case the
Commission found nonc within the scope of the Parl 54 rules, in parl because they did not
raise an aging issue, Id, al 24, The Tuwkey Point decision therefore confirms that aging
issucs are at the core of license renewal proceedings,

Bven more relevantly, m Duke Eneroy Corp. (Qconce Nuciear Station, Units 1. 2.

and 33, 45 NRC 328 (1999}, the ASLD rejected a contenlion (hat the age-related
managemen! program was inadequate nof because i was beyond the scope of the
proceeding, bul because it had an inadequate basis, Jd, Because jurisdictional issues are

considered prior to adjudicatory facts, the rejection of the contention in Duke Encrgy Cotp.

on basis grownds is instructive and shows that the ASLB regarded that contention as within
the scope of the proceeding.

Finally, in the Jicense renewal proceeding Dominion Nuclear Conneclicul, Ing., 60

NR.C 631, 633 {2004), the ALSB denied contentions regarding human suffering,
terrorism, water discharge pernits, effects on {ish, plant design, and inability to evacuate
stating “[tihe potential detrimental effecls of aging is the issue that essentially defines the
scope of Heense renewal proceedings. Our iiccnsé renewal inguiry is namow, If focuses
on the polential impacts of an additional 2@ years of nuclear power plant operation, not on
cveryday operational issues.” 60 NNR.C. al 633,

Thus, the fow decisions that are available dealing with conlentions in the contex! of
license renewdl proceedings show that aging management for the extended term is gt the
gore of the issues thal the Commission decided needed fo be addressed and are thus within

_the scope of this proceeding.

13



v its decision the ASLB corvectly summarized the scope of the proceeding by
. stating thal “Heense renewal inquiry includes ‘age-refated degradation’ of compenents that,
feft ymmitigated, can ‘unacceptably reduce safety margins, and lead to the loss of required

plant functions . . . with a polential for offsite exposures.” Decision at 44, guoting Turkey

Poinl, CLI-01-17, 54 NRC 3, 7-8 (2001).
Once again, neither AmerGen nor Staff allege that the ASLD enved in s
interpretation of the regulations on the scope of the license renewal proceeding,

V. The Commission Must Follow the Administrafive Procedure Act, the Atomic
Ercrgy Act, and Must Provide Due¢ Process

AmerGen would like Citizens to be placed in a calch-22, AmerGen {irst argaes
that past corrosion cannot provide a basis for the contention. AmerGen App. Br. al 12-15,
- AmerGen then argues that “speculation™ about the future cannot provide a basis for the
contention. L. at 15, I correct, this wonld mean Citizens would be in an “Alice in
Wonderland™ world where they could have a basis vesterday, or could have a bagis
tomorrew, but they could ﬁe;mr have a basis today.

This argument is, of course, incorrect, because all that is needed s a minimal
showing of basis. Furthermore, the D.C. Cireuil bas confinmed that “Section 18%{a) {ol the
Alomic Bnergy Act, 422 US.C. 2239:(5.),} prohibits the NRC from preventing all partics
from ever raising in a heaving a specific issue it agrees is material to [a Hicensing], . .

decision.” Hnion of Concemed Sciengisls v, NRC, 920 F.2d 50, 53 {D.C. Cir, 1850).

More recently the First Circuil confirmed that the new Part 2 rules "may approach (e

NRC, 391 F.34 338,355 (1st Cir. 2004,
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Thus, the Comnission must fake care 1o nterpret the requirements of the Part 2
rules in accardaﬁce with the AEA and ﬁPﬁ;. To adopt AnerGen and Staff’ s_expansiva
view of what is required of petitioners at the contention stage would go hevond the
boundaries imposed on the Commission by these statutes and would deprive Citizens of

due process.

DISCUSSION

Because neither AmerGen nor Staff raise an issue of law with respect to the legal
standards employed by the ASLB, they must show how the ASLE abused its discletion in
applying those legal standards, or otherwise, Howoever, neither AmerGen nor Staff even -
allege that the ASLB abused its discretion or made a olear error of judgment. T fact, most
of the arguments presented on appeal are the smne argaments that the ASLE rejected in the
proceeding below, Because appellants fail (o éven allege, let alone show, that the ASLE
abused its discretion in its findings about the admisaibility of the contention, or in the

procedures adopted, the appeals are without merit and musi be rejected.

1. The Contention Has An Adeguate Basis

Chtizens provided a “brief explanation of the basis for the contention” (10 CFR. §
2.309(D( DY, In particular, the ASLB found that the Citizens explained that:

{1} the dryweH Jiner, which must be maintained for structural
support and as a contanmment in the event of an accident,
experienced moisture ntrusion that resulted in severe corrosion
{Petition at 4-5% {2) the most sericus corrosion ocourred in the
sand bed repion, where the thickness of the liner was reduced by
over 144 inch (el al 5); (3) the sand bed region contains a “bathtub
ring” of corvosion that is “an 8 to 18 inch wide band [in cach of the
surrounding bays] about 30 to 40 inches long containing . . .
heavily corroded areas™ {id, at 9; {4) in some areas of the sand bed
region, {here is as little as 0.064 inches of salety margin before the
Hner violates the buckling criterion (ibid.), and there are several
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locations where the measured fhickuess is less than that criferion
(NIRS Reply at 11); {5) corrosion-causing moisture continges 1o
enter the drywell liper (NIRS Pelition at 6, 11, 13; NIRS Reply at
17-18}; {6} visual inspections alone of the sand bed region may not
detecl a gradual, continuing, thinning of the liner before the
buckling criterion is violated, especially if corrosion is ocourring
undemneath lhe epoxy coating, which may mask such corrosion
(NIRS Petition at 10} {7 both the NRC Staff and the Oyster Creck
licensee have slated that UT fultra-sonic] measwrements of the
drywell iner ave necessary “lor the Hfe of the plant™ o asswre
public safely {id, at 14Y; and {8} accordingly, periedic UT
inspections smust be employed in the sand bed reglon during the
license renewal poriod to confirm the actual remaining wall
thicknesses of this vital safety structure (d. at 11),

Decision at 34.

In addition (o highlighting relevant parts of fhe record, Citizens also provided a
memorandam by ap expert, Dy, Rudelf Hausler, who found that further cﬂﬁasian in the
sand bed was a reasonable possibilily. Petitioners” Exhibit 13 at 1-2. The ASLE provided
a cogent summary of Dr, Hausler's findings, as follows:

{Dr. Hausler] indicated that it was gquestionable whether the
coating — which was applisd in 1992 and which has & projected life
that expived i 2002 (supra note 20) ~ would endure for the period
of extended operation (NIRS Petition, Dr, Hausler Memo at 1},
During operations, the femperalure on the outside of the sand bed
region is “high enough fo cause siow deterioration of the epoxy
coating” {ibid.}. Additionally, “water could and can enter the
space between the concrete contaimment and the [drywell liner]
during refoeling and other non-planned outages” (id. at 2},
“Deteriorated epoxy coating and the presence of liguid . . . would
gertainly isad to additional localized corrosion” (ibid.).
Furthermore, stated Dr. Havsler, “the application of epoxy resing
on metai surfaces may resuil in holidays {pinholes) depending on
surface preparation, the curing process, and general cleanliness.
There is, therefore, no guarantee that the epoxy coating prevented
further growth of existing pits” {ibid.}.

Dr. Hausler also opined that visual inspections of the sand bed
region are not sufficient to defernine whether the drywell liner has
an sdequate margin of safety. Although he acknowledged that
severe corrosion under the epoxy coating “would lead to blistering
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and cracking of the epoxy coat [that] could be observed visually™
{NIRS Petition, Dr. Hausler Memo at 23, be algo stressed that “the
absence of such observations does not necessarily mean that no
additional corrosion gecurred m the pitted arcas” (ibid.) {omphasis
added). Consequently, Dr. Hausler stales, 1 is “absolutely
essential’” that the inteprity of the vessel be directly assessed by
periodic UT measnrements or optical pit depth measurements
{ibid.).

Decigion at 36,

Having examined the basis supplied by Citizens, the ASLE concluded that “the
detailed statement of facts in . , . [Citizens'] Petition regarding the contention, which
mcluded references to the specific sources and docummenis on which NIRS intends to rely,
and which also included Dr. Hausler™s memorandum and numercus exhibits {many of
which we cited supra Part ILC.1}, amply satisfics the admissibility requirements iz 10
C.ER. § 23000010 I,

In an attompt 1o attack the ASLB's findings, ArserGen states fhat corrosion in the
sand bed region happenad in the past and has been airested, the allegation aboul the
potential presence of water n the sand bed region 18 unsupported by the record, and Dr.
Hausler's opinion regarding the possibility of pinholes in the epoxy coaling is generic and
speculative. However, AmerGen is too late with this argument, The ASLEB has already
excrcised its discretion regarding its assessmenl of the evidence presented, and AmerGen
failed lo allege any abuse of that discretion.

Furthermore, (e conclusions reached by the ASLB were fully supported by the
gvidence presented. There iz 1o dispute that severe corrosion in the sand bed region has
alrcady occurred leading lo a loss of over 0.31 mches ol metal in some arcas. Although

measuroments taken in 1992 and 1994 indicated a lack of sorrosion al that Gime, Citizens

have contended that the corresion could recur and not be detected. This concivsion is
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based on two jeey facts. First, Citizens showed by reference to (heir Exhibits that water is
likely 10 be present in the sand bed region and witl likely continue to be present during any
license renewal period. Second, Citizons showed, by reference to the expert opinion of Dr.,
Hausler and the Exhibits, thal (he epoxy coating conld have had pinheles when it was
applied, or could deteriovate to the poh where it no longer protects the Jimer, without
showing obvious visual signs of such deterioration.

At this stage Citizens do not have to prove that the conclusions underlying the
contention are correc!, (hey merely have to show a pmmﬁia! issue exists by providing a
“minimal factual and legal foundation.” Thus, the where an ASLE finds a mininal basis-
to support the foundations of the contention, it should admit the contention.

On the first point, Citizens’ basis rested upon the Bxhibits. Petitioners’ Exhibits 1
and 2 showed that water Jeakage had occurred pefore 1936 and 1991, respectively.
Petitioners’ Exhibits 3 and 4 stated that the operator would monitor for water leakage
during refueling cycles afler 1993 and “lake corrective action as appropriate.™ Petitioners’
Exhibit 9, dated November {, 19935, states “water leaking from tie pools above the reactor
cavity bas been the source of corrosion,” Petitioners’ Exhibit 9 further stated that NRC
would only actede 1o the operator’s reguest for reduced testing, if the operator would
comnnii fo additional testing witlun approximately ree months after discovery of water
leakage. Drawing a reasonable inference from this set of documents showing that water
lealrage was an ongoing issue up to at least 1995, the Petition alleged that "wet conditions
sccurring over the past 12 years behind the opoxy coating cah reasonably contribute to

corrosion.” Pelitionat 11.
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On reply, Petitioners” Bxhibit 10, dated December 15, 1995, showed that the
operator proposed a clarification that the requirement of additional inspections afler
leakage “was hot meant to address minor leakage associated with normal refueling
activities.” Petitioners’ Exhibit 10, NRQ staff, in turn, responded on February 135, 1996
defining minor leakage as 12 GPM. Petitioners’ Exhibit 11. Finally, Petitioners” Bxhibit
12 i$ a structural assessment that shows cracking in the concrete that forms the drywell
shield wall above the dry weil liner,

Further, misleading pleading by AmerGen about the absence of continuing
corrosion in the drywell liner, may have led the ASLB to discount some of Citizens’
assertions about the potential for a corrosive environment W exist. AmarGen is in the
process of correcting its Answer to remedy the confugion and show that there is no dispute
thal ongoing corrosion is accurring in the upper region of the drywell, Thys, the record
hefore the Commission will show the potential for water leakage 1o the sand bed area even
more clearly than the record before the ASLB, Moregver, ail‘naugﬁ it appears highiy hikely
that water continued 1o Jeak onte the drywel! lingr, the contention rests on a mere
possibHity of such lealkage occurring during any Heense renewal peried. Petitioners’
Exhibit 13 at 2 Pwalter could and can enter the space between the concrete containment
and the dry well”},

On the second key issue rogarding the danger of relying solely on the epoxy
coating and visuali inspection {o prevent futher corrosion, Citizens appropriately relied
upon the testimony of an expert, Dr. Hauster, AmerGen suggests that Dr. Havsler’s
conclusions are “impermissibly generic and specuiative,” AmerGen App. Br. at 12, but this

objection is premature. Al the contention screening stage, Citizens merely have the option
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to provide “a concise statemen! of the alleged facls or experl opinions which support lhe
petitioners petition,” 10 C.F. R, § 2309(H{1){v). Here, Citizens chose to provide a
memorandum from a qualified expert 1o support the conz-.ention. Neither AmerGen nor
Staff has obiccted Lo Dr, Hangler's qualifications, Similarly, neither Appellant has
presented any substantive evidence whatsoover 1o call fnto question Dr, Hausler’s
conchisions regarding the potential for pinholes in the cpoxy coal. As the ASLE noled,
Dr. Hausler alse pointed out that the nominal life of the epoxy coat expired in 2002, Thus,
at this stage, the Commission should accept the conclusion of the ASLB that Citizens have
propexly raised an issue, which now needs 1o be adjudicated. Any other decision would
amount to & premainre weighing of the evidence before Citizens have any ability to
discover more relevan! evidence, A rejection of the cm&mniimz would also make a
mockery of the text of the regulations, which require only a minhmal showing that
contentions are not based on pure speculation.

Finally, on the issue of “buckling,” there is no dispute that the structural assessment
carried ou! by the reactor aperator and summarized in Petittoners” Bxhibit 3 shows that if
the sand bed region a8 a whole was thinner than 0,736 inches, buckling of the drywell liner
could occur, 1t is undisputed that at the sand bed region the liner i$ already thinner than
0.736 inches in places. The nexus belween the aging issue and this criterion 15 obvious:
forther corrosion of the liner at the sand bed region would cnlarge the arcas thal are already

thinner than the buckling criterion, maldng the liner more susceptible to buckling.

1L The Contention Raised Issues of Material Fact

The ASLB found that the material facts in dispule included “whether AmerGen’s

aging management program for the heavily corroded sand bed region — which does ot
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include periodic UT measurements — will enable AmerGen to determine the exient and
eontinuation of vel non of corrosion and thereby maintdin fhe required safety marging
duri_ng the term of the extended Hicense.” Dedisiun at 38, The ASLB fQuther found that
AmerGen’s ofier t{.) take a onetime set of UT measurements did not fully respond fo the
conlention and thus material issues of material fact remained, [d, at 383.39. The ASLE
correctly emphasized that al that is requived at the contention stage is a minimai showing
that further inquiry into the facts alleged is required, Id, at 39,

AmerGen’s appeal brief makes it plain that there are many other issucs of material
facl in dispute. For example, AmerGen suggests that corrosion in the upper drywell has
been “arresied,” but fails to note that the mos! recen! measurements show that such
corrosion is actually ongoing. AmerGen App, Br. at 3-4. Furthermore, AmerGen’s
change in position on UT measurements i the sand bed region further iHustrates that there
is an ongoing debate between NRC and AnerGen about the appropriate measurement
frequency. Sceid, at 5. This ongoing debate, which has se far led fo two amendments of
the proposed inspoction regime during any Jicense extension period, illustrates dircctly that
Citizens' contenlion is material. Finally, AmerGen states as a fact that “corrosion in the
sandd bed region has been arrested,” Id. at 12, whereas Ciiim}w assert that this is unknown,
since no UT measurements have boen taken since lﬂlﬂ{i and the visual inspection is
inadequate to aliow such a conclusion 1o be drawn,

Thus, élmajm' issue in dispute is whether corrosion of the sand bed to below
adequate safcty margins _-::;:su{d go undetected during .an}r Heense renewal period under
AmerGen’s proposed aging management regime. AmerGen argues gamely that there is no

definitive proof that this is the case. [d, at 12-17. However, at this stage Citizens only
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have a minimal burden to show that there are material issues in dispute. The ASLB
correotly decided that if should not adjndicate issues raised by Cilizens al (his stage.
Decision at 43 citing Mississippl Power and Light Co, (Grand Gulf Nuglear Station, Tnits
1 &2}, ALAB 130, 6 AEC 423, 426 {1973} {“in passing upon the question as to whether
an intervention petition should be granted, it is not the function of a licensing board to
reach the merits of any contontion contained mefein*‘}. Thus.I Amer(Gen's effort to
adjudicate the key issues al this stage a.nemiy serves to ilustrate that malerial facis are in

dispute and adjudication of these facts is reguired al & hearing on fhe contention.

11L Thke Contention Is Within the Seope of {he License Renewal Proceeding

As the ASLB comrectly noted, AmerGen conceded that corrosion of the drywell
liner is an “aging effect” that must be monitored during the renewal petiod “to ensure that
the CLB will be maintained during the period of extended operations.” ASLE Decision at
1. 33, quoting AmerGen Firsl Supp. Br, at 8, The {.';‘ommission has sivilarly found that

corrosion can be an adverse aging effect. ASLE Decision at n. 35 guoting Turkey Point

CLI-01-17, 54 N.R.C. at 7. The ASLB decided that AmerGen’s concession that conrosion
in the drywel liner is an aging effect, supports a conclusion that a convosive environment
exisis in the drywel} liner that may result in continuing degradation doring the renewal
period. ASLB Decision atl 43,

The ASLE reached ils correct conclusion regarding a corrosive environment in the
drywell Iiner, despife AmerGen's misleading pleading suggesting that no drywell liner
corrosion has been occurring recently. AmerGen Aus. af 21, Correcting this pleading to
reflect the facts contaimed in the License Renewal Application would have given the ASLB

gven stronger grounds 10 conclude that & corrosive environment exists in the drywell liner.
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Moreover, for the contention 10 be within the scope of the proceeding, Citizens merely
have to show that a corrosive envirorment covid exist during any extended license period
and that such an environment could lead (o conosion.

The majority of the ASLB correctly refused {o adjudicate the issues raised and
sonchided that the confention, as narrowed by the ASLB, was within the scope of the
renewal proceeding. in contrast, the dissent made a major error when it decided that “the
corxosion was 2 remporary probiem,” Decision Dissent at 4, and that {he corrosion
problem had been cured. Id, a1 5. First, (his iz acknowledged by all parties to be factually
incorrec! for the upper drywell, where comrosion is still engeing. License Renewal
Application 3,521, Furthennore, this conclusion ﬂﬂ’-ll;i anly be reached by adjndicating
the issues that underpin the contention and finding cither thal a corrdsive environment
could not exist in the sand bed region during any license renewal period, or that the cpoxy
coaling was adequate to profect against any corrosive environsaent, or that visual
inspections would be adequate to protect against corrosion.

Although the dissent alleges thal Citizens merely speculated about these issues, this
is incorreet. In fact, Cilizens presented detailed arguments, supporied by numerous
exhibits, about the potential presence of water in the sand bed region, and presented an
expert memorandum and exhibits covering the madequacy of the epoxy coating and visual
inspections, To these arguments can now be added the known ongoing caﬁ‘asi(}n inthe
upper drywell, which was misrepresented by AmerGen during (e ASLE prpewdings.

Moreover, the dissent erred by attempting to modify the scope of the proveeding
based on the evidence presented. The scope ig not an issue to be determined by the ASLE.

1 has already been determined by the Commission throngh rulemaking. As the discussion
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above notes, aging of passive, long-lived, safety-critical structures, such as (he drywell
liner, is at the heart of Ticense renewal proceedings. The Commission has already devided
in the rulemalking that the scope of the proceedings should not be further narrowed.

‘Thus, the dissent’s incorrect conclusion regarding scope is based on & misreading
of the record and the Part 54 mules. In contrast, the ASLB correctly decided that the

. conlention “fits squarely within the scope of this proceeding.” Decision at 40.

IV, Procedural Decisions By the ASLR Were Within Its Discretion

Strangely, Staff complain that the ASLB narrowed Citizens’ contention, The |
original staternent of the contention discussed the failure to “assure the continued fntogrity
for the requested twenly (20) year lcense extension for the safetf—reiale»d containment
component, the drywell liner . . ., and went on to discuss fhe need to confirm that the
actual corrosion during any Hicense extension would be as projecied. Staff App. Br. at 6-7.
The ASLE narrowed the conlention to the sand bed region of the drywell Jmer only, and
clarified that the contention only related o ;an}f license extension poriod, ASLB Decision
al 33, This was hardly an “abuse of discretion,” because the rewrite did not expand the
contention in any way, i fact it significantly narrowed the contention which, as originally
pleaded, included both the upper region and the embedded region.

Turing o the supplemental briefing on scope, il is again strange that Staff
complain, because this procedure allowed Staff and AmerGen to raisc the scope issue,
which ilwy notably omitted from their original answers, Thus, by asking for a bricfing on
scope, the ASLB effoctively gave Appellants a second bite at the apple 10 argue ihat the
contention was outside the scope. Even then, neither Staff nor AmerGen could marsitall

any convincing argumenls on the issue, Thus, the supplemental briefing was within the
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disoretion of the ASLB, was not prejudicial to AmerGen or Staff, and was not outcome
deferminative.

CONCLUSION

For $he forogoing reasons, including because the ASLB found that: corrosion of the
drywell liner is a safety critical issue at the core of the scope of relicensing proceedings;
Citizens have shown more than the required minimal basis for their contention, which
saises material issucs of facl; and Appellants have faiiﬂé to allege any error of law or abuse

of discretion, the Commission should deny the appeals submitted by AmerGen and Staff.

Respectfully submitted

LA L\/«\/

Richard Websler, Fsg
RUTGERS ENVER{}NMFN?&L
LAW CLINIC

Attorneys for Petitioners

Prated: March 24, 2006
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