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UNI TED STATES OF AMERI CA
NUCLEAR REGULATORY COWM SSI ON
BEFORE THE COWM SSI ON

In the Matter of:
Amer Gen Energy Conpany, LLC Docket No. 50-219-LR

(Li cense Renewal for Oyster Creek
Nucl ear Generating Station)

N N N N N N N

BRI EF ON BEHALF OF PETI TI ONER
NEW JERSEY DEPARTMENT OF ENVI RONMENTAL PROTECTI ON
ON APPEAL FROM CORDER LBP-06-07 OF THE ATOM C SAFETY & LI CENSI NG
BOARD DENYI NG REQUEST FOR HEARI NG AND PETI TI ON TO | NTERVENE

| NTRODUCT| ON

This matter concerns the application of Anerican Energy
Conmpany, LLC (“AmerGen”) torenewits |icense to operate the Oyster
Creek Nucl ear CGenerating Station (“Oyster Creek”), which is |ocated
in Lacey Township, New Jersey. Amrer Gen seeks to renew the
operating license for 20 years beyond its expiration date of April
9, 2009. Oyster Creek has been in operation since 1969 and is the
ol dest commerci al nucl ear power plant in the United States.

Pursuant to 10 C EF.R 2.311(b), Petitioner New Jersey
Department of Environnental Protection (“NJDEP’) appeals from
Deci sion and Order No. LBP-06-07 of the Atom c Safety and Li censing
Board (“Board”) to the extent that such decision and order denied
NJDEP' s request for hearing and petition to intervene in the Oyster
Creek relicensing proceedings. The Board correctly ruled that

NJDEP has established standing in this nmatter on behalf of the
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State of New Jersey. As will be discussed herein, the Board erred
in ruling that none of the contentions NJDEP proposed are
“adm ssible” in the relicensing proceeding so as to entitle NJDEP
to participate as a party in those proceedings. This Conm ssion
shoul d reverse that part of the Board s Order and grant NIJDEP s
request for hearing on the three contentions and allow it to
i nt ervene.

STATENMENT OF THE CASE

Amer Gen currently operates Oyster Creek pursuant to
Operating License No. DPR-16. AmerGen filed its application for a
20-year renewal of that license on July 22, 2005. 70 E.R_44940;
see also letter fromC N Swenson to the Comm ssion (Agencyw de
Docunments and Access Managenent System (“ADAMS’) Accession No. M
052080172).' On Septenber 15, 2005, the Conmi ssion published a
notice of acceptance of the Oyster Creek application for docketing
and a notice for opportunity for hearing thereon. 70 EF.R 54585.

By letter from former NIDEP Conm ssioner Bradley M
Canpbel |, dated Novenber 14, 2005, NIDEP filed a request for
hearing and petition for |leave to intervene in the Oyster Creek
proceedi ngs (NJDEP Petition, M 053360595). Forner Conm ssioner
Campbell’s letter stated that: “Public assurance that Oyster

Creek’ s continued operation does not represent an unnecessary risk

For brevity, NIDEP will refer only to the “M.” nunber in
remai ni ng citations.
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to the citizens of New Jersey is essential. Oyster Creek, being
the ol dest operating nuclear power plant, would be the first
practical test of nuclear operations beyond a 40-year |icense.”
Id. at 2.

NJDEP' s petition raised three primary contentions. The
first pertains to the prospect of severe accidents, including
terrorist attack by air. AmerGen is required to submt a Severe
Accident Mtigation Alternatives (“SAMA’) analysis as part of its
application for relicensure. 10 CE. R 51.53 (c) (3) (ii) (L).
Following the tragic events of Septenber 11, 2001, the Conm ssion
undertook a re-evaluation of progranms and procedures to determn ne
potential Design Basis Threats (“DBT’), the adversary force
conposition and characteristics against which nuclear power
facility owners nust design their physical protection systens and

response strategies. See 10 CF. R 73.1. As AnerCGen adnmits, its

SAMA subm ssions do not include a DBT analysis specific to Oyster
Creek concerning the potential threat to the facility, and the
vulnerability of the spent fuel pool, from terrorist attack
(Amer Gen Answer to NJDEP Petition, M 053490340, at 12). Oyster
Creek presents a prine target for terrorist attack because it is
the nost centrally located nuclear facility on the Atlantic
seaboard conprised of the conparatively unreliable and vul nerabl e
Mark | design. A DBT analysis concerning a terrorist air attack

specific to Oyster Creek, should be included in the SAMA. Further,



i nterimconpensatory neasures which this Conm ssion i nposed on al

nucl ear power plants to increase their capability of response to
maj or acci dents should not be relied upon for the extended term of
Oyster Creek’s proposed relicensure (NJDEP Petition, M. 053360595,

at 4-6; see 70 F.R_ 67380 as to the interimrequirenents).

NJDEP' s second primary contention was that AnmerGen is
applying an incorrect cunulative wusage factor (“CUF") for
evaluations of netal fatigue for the reactor coolant pressure
boundary and associ at ed conponents, thereby significantly reducing
the margin of safety for netal fatigue. 1d. at 7. The CUF in
ef fect when Oyster Creek began operations in 1969 was 0.8. Inits
renewal application, however, AmerCGen nakes extensive use of a

different CUF, 1.0. Applying the CUF of 1.0 instead of 0.8 results

in a 25 per cent increase in allowable fatigue life. Amer Gen has
indicated in its renewal application “that it will revise its CLB
[current licensing basis] to reflect a CUF of 1.0...." (Board

Deci sion, M. 060580677, at 17). Yet AnerCGen’s declaration of
intent to change its CUF to 1.0 is not enough. AnmerGen nust al so
recei ve authorization for that change fromthe Ofice of Nuclear
React or Regul ation after a public process. 10 C. F.R 50.55(a)(3).
Until that process is conpleted, ArerGen’s CUF nust remain at 0.8.
Id; NIDEP Supplenental Brief on Cunulative Usage Factor, M
060390285, at 5.



NJDEP s third primary contenti on concerned the degree of
AnmerGen’s conpliance with 10 C F. R 50.63, which requires the
facility to have sufficient backup electrical power for a specified
station blackout (“SBO') duration if there is a loss of all
alternating current power. AmerGen’s source of electrical power to
the SBO systemis the Forked River Combustion Turbines (“FRCTs”)
power plant, which is owned, operated and mai nt ai ned by FirstEnergy
(“F.E.”) and nmade avail able to AmerGen through an | nterconnection
Agreement  (“1.A. ")(ArerGen License Renewal Applicati on, M
0502080185, at 2.5-38). NIDEP' s positionis that the I.A does not
assure that F.E., a conpetitor of AmerGen, will take responsibility
for conpliance with the aging managenent plan for the FRCTs
t hroughout the 20-year period of relicensure, including the
furnishing of backup power in energencies (NJDEP Petition, M
053360595, at 9).

A consortiumof groups, |ed by the Nuclear Infornmation
and Resource Service (“NIRS"), also filed a request for hearing and
petition for leave to intervene on Novenber 14, 2005. NRS
contended that AmerGen’s renewal application does not adequately
assure the continued integrity of the drywell l|iner during the 20-
year period of relicensing AmerGen seeks (NIRS Petition, M
053360562, at 3).

On Decenber 2, 2005, the Secretary of the Conm ssion

referred this matter to the Chief Admnistrative Judge (M



053360547) and on Decenber 9, 2005, a Board panel was established
(M. 053470370). Amer Gen and the Conm ssion Staff each filed
Answers to the petitions of NJDEP and NIRS.? On January 30, 2006,
at the direction of the Board, NJDEP, AnmerGen and the Comm ssion
Staff submtted suppl enental briefs on NIDEPs contention
concerning AmerGen’s CUF (Board Order, M. 060230297).

On February 27, 2006, the Board issued its decision
denyi ng NJDEP' s request for hearing and petition to intervene. It
granted NIRS s request and petition but limted the scope of NIRS s
contention. One judge of the Board dissented fromthe decision as
to NIRS contention (Board Decision, M. 060580677).

NJDEP appeals the Board' s denial of its request and
petition. AmerGen and Conmi ssion Staff appeal the Board’ s granting
of NIRS request and petition, as |imted.

STATEMENT OF THE | SSUES

The Board erred in denying NJDEP' s request for hearing
and petition for |eave to intervene. The Board first erred in not
considering as adm ssible the contentions NIDEP raised as to
deficiencies in AnmerCGen’s SAMA submssions (“NJDEPs SAMVA
Contention”). Those deficiencies include the lack of a DBT

anal ysis specific to Oyster Creek concerning the potential threat

2Amer Gen’ s Answer to both petitions is found at M. 053490340;
Commi ssion Staff's Answer to NIJDEP's Petition is found at M
053550093 and its Answer to NRSs Petition is found at M
053490082.
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tothe facility, and the vulnerability of the spent fuel pool, from
terrorist attack. Wil e the Board applied previous decisions of
this Conmm ssion that the l|ikelihood of a terrorist attack on a
nucl ear power plant is only specul ative, and therefore beyond the
scope of relicensing proceedi ngs, those decisions are at odds with
t he Conmi ssion’s own ongoi ng actions to prevent such attacks (See
Board Deci sion, M. 060580677, at 11, note 8). There would be no
need for the Comm ssion to require extensive steps to guard agai nst
terrorist attack if the chances of an attack were only specul ati ve.

| ssues concerning the effects of terrorist attacks on
nucl ear power plants should especially be addressed in relicensing
proceedi ngs at Oyster Creek for two reasons. The first reason is
because its unique characteristics, such as design and |ocation,
pose | egitimate concerns as to terrori smwhi ch ot her, newer nucl ear
power plants may not. The second reason is because Oyster Creek’s
relicensing proceedi ng has begun while it still awaits parts of the
t hr ee- phase assessnment of plant safety and security neasures the
Conmi ssi on ordered after the events of 9/11.

The Board also erred in denying NJDEP' s contention that
Amer Gen is applying an incorrect CUF for its eval uations of netal
fatigue of the reactor coolant pressure boundary and associ ated
conponents. AnerCen’s declaration of intent to change its CUF to
a less stringent one is insufficient to effectuate such change,

which requires a public process. Lastly, the Board erred in



denying NIDEP's contention that AmerGen has sufficiently
denonstrated that inplenentation of the agi ng managenent plan for
t he FRCTs has been assured for the 20-year period of relicensure.

The Commi ssion should reverse the Board and al | ow NJDEP
to participate as a party in this proceeding so that its
contentions, which seek to protect the health and safety of the
residents of New Jersey, may be heard.

DI SCUSSI ON

A The Board Erred in Ruling NJDEP’s SAMA Contention, Which Noted
a Lack of Analysis by AmerGen of Oyster Creek’s Vulnerability
to Terrorist Air Attack, as Not Admissible.

(1) The Effects of Terrorist Ar Attack Are Reasonably
For eseeabl e and Must Be Considered in Relicensing Proceedings.

As part of its application for relicensing, AnerGen was
required to submt an analysis of Severe Accident Mtigation
Al ternatives (“SAWA"). 10 CE.R 51.53 (c) (3) (it) (L). Yet
AnrerGen’s SAMA analysis failed to consider Oyster Creek’s
vulnerability to aircraft attacks, including the vulnerability of
the spent fuel pool. I ndeed, AnmerGen acknow edges that fact
(Amer Gen Answer to NJDEP Petition, M. 053490340, at 12). The first
contention in NIDEP's petition is that such failures render
Amer Gen’s SAMA defi cient. The Board's ruling that NIDEP s

contention is not admi ssible in this proceedi ng shoul d be reversed.

Oyster Creek’s initial 40-year license will expire,
absent renewal, in 2009. AnerCGen has sought a renewal of the 40-
year Oyster Creek license for 20 years. “Two sets of regulatory
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requi renents govern the agency's review of [|icense renewal

applications.” |IMOFlorida Power & Light Co. (Turkey Point Nucl ear

Plant) 54 NR. C. 3, 5 (2001)(referred to herein as “Turkey Point”).

One reviewis a technical review of safety requirenents, conducted
pursuant to 10 CF.R 54 and therefore known as a “Part 54"
anal ysi s. It centers on “the detrinmental effects of aging” on

conponents of the facility. Turkey Point, supra, 54 NR C at 7.

“Accordingly, Part 54 requires renewal applicants to denonstrate
how their programs will be effective in nmanaging the effects of
agi ng during the proposed period of extended operation.” [d. at 8.

The other type of review is an environnental review,
conducted pursuant to 10 C F.R 51 and therefore known as a “Part

51" analysis. Turkey Point, supra, at 5. This analysis focuses on

the potential environnental inpacts anticipated to occur over the
20 years of proposed |icense renewal. Id. at 16. The * SAMA’
analysis is required as an el enent of the Part 51 analysis. 1d. at
22; see also 10 CF.R 51, Subpart A Appendix B. Amer Gen
acknowl edges that it nmust perform the SAMA analysis of Oyster
Creek, since the Conm ssion had not consi dered SAMAs as part of the
proceeding for original |l|icensure (AnerGen Answer to NJDEP
Petition, M053490340, at 12).

The Part 51 environnmental analysis is subject to the
Nati onal Environnental Policy Act of 1969 (“NEPA’), 42 U.S.C 4321

to 4361, See, Linerick Ecology Action, Inc. v. NRC, 869 F.2d 719,




728 (3" Cir. 1989). Under NEPA, agencies nust prepare a “‘detailed
statenent,’ known as an environnental inpact statenent [or “EIS"],

for every major federal action ‘significantly affecting the quality

of the human environnent.’” Linerick, supra, 869 F.2d at 725,
quoting 42 U.S.C. 4332 (2) (O. The “twin ains” of NEPA are to

require the agency “‘to consider every significant aspect of the

envi ronnental inpact of a proposed action and to “inform the
public that it has i ndeed consi dered environnental concerns inits

deci si onmaki ng process.” Baltinore Gas & Electric Co. v. NRDC, 462

U.S. 87, 97 (1983), gquoting Vernont Yankee Nucl ear Power Corp. V.

NRDC, 435 U.S. 519, 553 (1978).
Agencies nmust take a “hard |ook” at environnental

consequences before taking a major action. Baltinore Gas, supra.

Regul ations of the Council on Environnmental Quality, which provide
gui dance to federal agencies on NEPA conpliance, require that the
ElIS nmust discuss indirect, as well as direct, effects of the

proposed action. IMOPrivate Fuel Storage, LLC 56 N.R C. 340, 353

(2002). Indirect effects include those which are “reasonably

foreseeable.” 1d., quoting 40 C.F. R 1508.8(b) (italics in Private

Fuel Storage). A reasonably foreseeable inpact is “the usual

trigger-point for NEPA reviews.” |d. at 363.
It is against that background of NEPA that the Board s
deci sion must be anal yzed. The Board rejected NJDEP s contention

as to deficiencies in AnerCGen’s SAMA based upon this Commi ssion’s
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deci sions that NEPA does not require consideration of the effects
of terrorist attacks (Board Decision, M 060580677, at 10). The

| eadi ng decision on the point is Private Fuel Storage, supra, in

which a major elenment of the decision was this Conmm ssion’s
conclusion that the likelihood of a terrorist attack on a nucl ear
power plant is “speculative” and only a “theoretical possibility.”

Id. at 356 and 363. See also, | MO Duke Cogena Stone & Webster, 56

N. R C. 335, 341 (2002); 1 MO Duke Energy Corp., 56 N.R C._ 358, 366

(2002); and | MO Dom nion Nucl ear Connecticut, Inc., 56 NN.R C. 367,

373-374 (2002) (conpanion cases issued on the sane day as Private

Fuel Storage).

It is difficult, however, to reconcile, on the one hand,
this Comm ssion’s rulings that the chance of a terrorist attack on
a nuclear power plant is nerely “speculative” or a “theoretica
possibility” with, on the other hand, its post-9/11 actions
concerning terrorism The Commi ssion has inposed extensive
requirenents on all plants for the very purpose of preventing

terrorist attacks. The Private Fuel Storage decision stressed the

Comm ssion’s “determ nation, in the wake of the horrific Septenber
11" terrorist attacks, to strengthen security at facilities we
regulate.” 1d. at 341. The Conmi ssion’s post-9/11 “conprehensive
review of security at nuclear facilities reexam ned and inproved
“guard force size, physical barriers, access control, detection

systens, alarmstations, response strategies, security exercises,
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cl earance requirenents and background investigations for key
enpl oyees, and fitness-for-duty requirenents.” |d.

Amrer Gen “has inplenmented these directives” at Oyster
Creek (Amer Gen Answer to NJDEP Petition, M. 053490340, at 13, note
7). Indeed, it states that, in 2004, “the station conpleted a $20
mllion security upgrade, including increasing the guard force,
expanding weaponry, enhancing guard training and enhancing
surveillance equi pnent.” (AmerGen Oyster Creek Wbsite, at 2).

NJDEP appreciates the Commi ssion’s extensive steps to
enhance security at Oyster Creek and the ot her nucl ear power plants
across the nation. NIDEP' s point is that this Comm ssi on has been
ordering those steps to be taken while continuing to maintain, at
least for purposes of Ilimting the scope of relicensing
proceedi ngs, that the |ikelihood of terrorist attack on such plants
Is as “speculative” and “theoretical” as it was before 9/11.

I ndeed, in Private Fuel Storage, the Conmission relied on two pre-

9/ 11 federal appellate decisions (the only ones on point) to uphold
its finding as to the specul ative nature of terrorist attack. |d.
at 357.3

There woul d hardly be a need for this Conm ssion to order
vast degrees of upgraded security around nuclear power plants if

the threat of terrorist attack upon themwere only speculative. In

3The cases are Linerick, supra, and Cty of New York v. U.S.
Dept. of Transportation, 715 E.2d 732, 750 (2d Gr. 1982), cert.
den., 465 U.S. 1055 (1984).
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the post-9/11 world, the likelihood of terrorist attacks cannot be
di sm ssed as nere speculation. It nust be considered reasonably
f or eseeabl e. As such, it is an inmpact of which NEPA requires
consideration in relicensing proceedings. 40 C F.R 1508. 8(b).

The Board erred in finding to the contrary. The Board
enphasi zed “that the Comm ssion scrupul ously exam nes terrorist-
related security issues outside the NEPA context.” (Board
Deci sion, M. 060580677, at 11, note 8). Yet that fact proves
NJDEP's point. It is illogical for the Conm ssion to consider the
threat of terrorist attacks extremely serious outside the NEPA
context but only speculative and theoretical within it.

This Commission’s actions to increase safety follow ng
the accident at Three MIle Island provi de an anal ogous exanple in
support of NIDEP' s point. In that context, the Linerick court
observed that “an across-the-board conclusion that the risks of
severe accidents are renote and specul ative, even if it had been
made, would fly in the face of the expenditure of tens of mllions
of dollars by PECO at Limerick and as required at other plants by
the NRC to increase safety in the event of a severe accident. As
the NRC itself has indicated with regard to energency planning,
these ‘regul ations are prem sed on the assunption that a serious

accident mght occur.’”” I1d., 869 F.2d at 740, quoting |MO

Phi | adel phia El ectric Co. (Linerick Generating Station), 22 NNR C.

681, 713 (1985).

13-



After the accident at Three Mle Island, this Conm ssion
acknow edged that it could no | onger consi der serious accidents at

nucl ear power plants renote and specul ative. Linerick, supra, 869

E.2d at 739, note 24. Simlarly, after the tragic events of 9/11,
t he Comm ssion should acknow edge that it can no | onger consider
terrorist attacks on such plants renote and specul ative. Its own

extensive actions in seeking to prevent such attacks belie its

position on that point. “The NEPA process is governed by a ‘rule
of reason.’” Private Fuel Storage, supra, 56 NN.R C.at 351, gquoting

| MO Duke Enerqy Corp. (McQ@Qiire and Catawba Nucl ear Stations), 55

NRC 278, 295, note 41 (2002). Application of reason dictates
that terrorist attack on a nuclear power plant is reasonably
f oreseeabl e and nust be considered within relicensing proceedi ngs.

(2) Protection of Sensitive Information Does Not Bar NEPA
Revi ew.

The Private Fuel Storage decision also excludes

terrorist attack fromthe scope of relicensing proceedings by its
concern that the public NEPA process mght result in the harnfu

rel ease of sensitive information. Id., 56 NRC at 370.
Certainly that concern can be adequately addressed through the use
of redacted docunents and cl osed hearings if necessary. As Private

Fuel Storage acknow edges (id. at 374), the United States Suprene

Court indicated that, if national security concerns had permtted
the Navy to reveal its intention to store nuclear weapons in a

gi ven | ocation, NEPA would have required the Navy to prepare an

-14-



ElIS even if it could not be disclosed to the public. Weinberger

v. Catholic Action of Hawaii, 454 U.S. 139, 146 (1981).

Confidentiality of sensitive information should not exclude
l egitimate i ssues from NEPA revi ew.

In Private Fuel Storage, the Conmi ssion attenpted to

di stingui sh Wi nberger, a case which did not involve issues of

terrorism It asserted that “a formal NEPA review, secret or
ot herwi se, woul d not add neaningfully to our understanding of the
terrorismissue” in the context of its ongoing security studies,
requirenents and directives. 56 NNR C at 374. That reasoning is
f | aned. First, it conclusively determnes, in advance, that a
NEPA review w Il raise no newinformation on terrorism Yet NEPA
review in the context of relicensure seeks to focus on plant-
specific issues which this Comm ssion may not have previously
consi der ed. Second, since, as has been shown herein, the
| i kel i hood of terrorist attack is reasonably foreseeable, a NEPA
reviewis required. To the extent that the Board relied on Private

Fuel Storage on that point, the Board was clearly in error. This

Comm ssion should reverse the Board s rulings on NIDEP s SAMVA
contentions concerning the potential threat to Oyster Creek, and
the vulnerability of the spent fuel pool, fromterrorist attack.

(3) New Jersey’s contention regarding SAMA shoul d have been
granted because individual characteristics of Oyster Creek show
that it is uniquely vulnerable to terrorist attack and | ong awai t ed
rul emaki ng does not provide adequate protection for public health
and safety.
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The foregoing argunents show that the Board shoul d have
granted NJDEP's contentions as to SAMA. Even if this Comm ssion
does not accept that terrorist-related SAVA should be required in
all relicensure proceedings, it should grant NIDEPs SAMVA
contentions based on the exceptional set of circunstances Oyster
Creek presents. The unique design, location and threat of attack
to this facility constitute extraordinary circunstances which
demand site-specific SAMA review to adequately protect the public
health and safety. These issues are well within the Conm ssion’s
| ong- st andi ng obj ective that |icensing hearings should “produce an
i nformed adj udicatory record that supports agency deci sion nmaking
on matters related to the NRC s responsibilities for protecting
public health and safety, the common defense and security, and the
environment.” NRC Policy Statenment, 63 F. R 41872, 41873 (1998).

The Board relied upon the general rule that plant-
specific issues relatingto aplant’s “current |icensing basis” are
ordinarily beyond the scope of a license renewal review (Board
Decision, M. 060580677, at 7). However, considering the
unprecedented terrorist acts of 9/11, the unique design, |ocation
and specific threat of attack to Oyster Creek conbine to create
extraordinary circunstances which justify site-specific SAVA
review. The Comm ssion has the discretion to consider serious
safety, environmental or comon defense and security matters in

extraordi nary circunstances. 10 CF.R 2.760. And see NRC Policy
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Statenent, 63 F.R 41872, 41873; and | MO Duke Cogema Stone &

Webst er (Savannah Ri ver M xed Oxi de Fuel Fabrication Facility), 55

N.R C. 245 (2002) (NRC consideration of exceptional circunstances
on interlocutory review). Mor eover, the Conm ssion nay Vview
NJDEP' s SAMA contentions in a light that is nost favorable to the

petitioner. Arizona Public Service Co. (Palo Verde Nuclear

Cenerating Station, Units 1, 2, and 3), 34 NNR C. 149, 155 (1991).

The foll ow ng uni que aspects of Oyster Creek distinguish
this relicensing fromall others:

(a) Design. The reactor at Oyster Creek is a boiling water
reactor (BWR-2) with a Mark | type containment (AmerGen License
Renewal Application, M 052080185, at 1-7). Oyster Creek is
di stingui shed by its obsolete Mark 1 contai nnment desi gn, which has
been criticized since 1972. Questions regarding the genera
operational safety of the Mark | design and the increased
vul nerability of Oyster Creek’ s el evat ed and poorl y-protected spent
fuel pool justify site-specific SAVA revi ew.

Concerns that the Mark | contai nment design will respond
I nadequately to deal with a large |oss-of-coolant accident were
first raised in a Septenber 20, 1972 nenorandum by Dr. S. H

Hanauer on behalf of the Atom c Energy Comm ssion. | MO Boston

Edi son Co. (Pilgri mNucl ear Generating Station), Docket No. 50-293,

1987 NRC LEXIS 37 (1987). The Mark | system for cooling the

reactor relies upon five mechanical recircul ation | oops, whi ch have
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a higher risk of |oss-of-coolant accident than | ater designs which
are cool ed by two i nproved recircul ation | oops. The i nproved | oops
reduce the amount of coolant which can be lost as the result of a
| eak and are powered by passive jet punps which are not subject to
mechani cal failure. NUREG 0661, "Mark | Contai nment Long-Term
Program Safety Evaluation Report” (July 1980), includes plant-
specific analysis as arequired part of Mark | acceptance criteri a.
Thus, plant-specific analysis of NIDEP s SAVA Contention 1is
war r ant ed.

Beyond t he questionabl e safety of the Mark | contai nnent
desi gn, another specific design feature which justifies plant-
specific SAMA review of Oyster Creek is its elevated spent fue
pool. The National Acadeny of Sciences reported to Congress | ast
year that “successful terrorist attacks on spent fuel pools, though
difficult, are possible.” “Safety and Security of Comercial Spent
Nucl ear Fuel Storage: Public Report,” National Acadeny of Sciences,
at 3. This report found that “[i]f an attack leads to a
propagating zirconiumcladding fire, it could result in the rel ease
of large anmounts of radioactive material.” [Id. The long-term
contam nati on consequences of such a fire could be “worse than
those fromthe Chernobyl accident.” 1d. at 45.

The Nati onal Acadeny report describes the el evated desi gn
of Mark | spent fuel pools as being “well|l above ground | evel” and

notes that nost have “thin steel superstructures.” 1d. at 42. The
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Nat i onal Acadeny’s report goes on to find that el evated fuel pools
are nore vulnerable to attack than spent fuel pools which are
constructed close to grade. “The vulnerability of a spent fue
pool to terrorist attack depends in part on its location with
respect to ground level as well as its construction. Pool s are
potentially susceptible to attacks from above or from the sides
dependi ng on their el evation with respect to grade and t he presence
of surrounding shielding structures.” [d. at 43.

Unlike the Hope Creek plant, which has the added
protection of a containment done surrounding the entire reactor
buil ding structure, the spent fuel cooling pool at Oyster Creek
consists solely of a stainless steel |liner supported by a concrete
structure. (AmerGen License Renewal Application, M. 052080185, at
2.3-202). Oyster Creek’s cooling pool is open at the top and
separated from the environment by only the steel girders and
al umi num roof of the reactor building structure.

(b) Location. Oyster Creek’s location distinguishes it from
all other Mark | facilities. It is |ocated about 50 mles east of
Phi | adel phia, PA and 60 mles south of Newark, NJ. Id., at 1-7.
The worst case scenario for evacuation of Oyster Creek’s 10 mle
Enmer gency Pl anni ng Zone i s the evacuation of 244,000 residents and
summer transients within 8.4 hours. "Evacuation Tine Estinmates,
Oyster Creek Generating Station," prepared by Earth Tech

Engi neering and Technol ogy, February 2003. Oyster Creek is the
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nost centrally | ocated seaboard nuclear facility in the densely-
popul ated corridor from Washington to Boston, which makes it a
prime target.

Oyster Creek was the first operati onal commerci al nucl ear
generating station and is currently the ol dest operating nucl ear
generating station in the US. (Amer Gen License Renewal
Application, M 052080185, at 1-7). As a result, renewal of its
operating license presents the first practical test of actual
nucl ear operations beyond a 40-year |icense. The Oyster Creek
experience will serve as the benchmark for safety standards for
ext ended operati ons whi ch have thus far been entirely theoretical.
Because safety standards for extended operations have not yet been
proven accurate by actual extended operations, Oyster Creek’s
relicensing requires the closest site-specific scrutiny possible.
NJDEP's SAMA Contention regarding the first nuclear generating
station which nay actually operate beyond 40 years is critical to
fulfilling the Comrission’s responsibilities for protecting public
health and safety, the conmon defense and security, and the
envi ronnent .

(c) Specific Threat of Attack. The possibility of aterrorist

attack on Oyster Creek goes well beyond nere specul ation. The 9/11
Commi ssi on has docunented the fact that nuclear facilities had been
anong the original targets of the al Qaeda terrorists. “lIndeed,

KSM [ Khal i d Shei kh Mohammed] descri bes a grandi ose original plan:
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a total of ten aircraft to be hijacked, nine of which would crash
into targets on both coasts-they included those eventually hit on
Sept enber 11 plus Cl A and FBlI headquarters, nuclear power plants,
and the tallest buildings in California and the state of
Washi ngton.” (9/11 Comm ssion Report, at 154).

The Comm ssion has acknow edged that the probability of
terrorist attacks on nuclear facilities since 9/11 justifies
extensive preventive actions. Rejecting New Jersey’'s SAVA
Contentions is inconsistent wwth the Commssion’s initiatives to
conprehensively increase security at nuclear sites. The real and
i mredi ate threat of terrorist attack on nuclear facilities is
especially applicable to Oyster Creek. The Coast Guard has found
a “specific and continuing threat” to Oyster Creek and, based
thereon, has inplenented a permanent safety zone surrounding the
facility. “Due to the continued warnings fromnational security
and intelligence officials that future terrorist attacks are
possi bl e, such as those | aunched agai nst New York and WAshi ngton,
DC on Septenmber 11, 2001, heightened security neasures are
necessary for the area surrounding the Oyster Creek Generation
Station.” 69 F.R 5284.

Thus, plant-specific SAVA review with regard to Oyster
Creek shoul d not be denied on the basis that the risk of attack is
specul ati ve. This Conm ssion has determ ned that the increased

risks post 9/11 justify conprehensively increased security at
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nucl ear sites, and there is a “continuing and definite threat”
specifically targeting Oyster Creek. These facts, together with
Oyster Creek’s other unique characteristics, conbine to create the
extraordi nary circunstance of a specific, nonspecul ati ve threat of
attack to Oyster Creek under which the Comm ssion shoul d consider
NJDEP' s SAMA Cont enti on

4. The Conmm ssion Should Not Rely upon the Uncertain Qutcone

of Design Basis Threat Rul emaking to Reduce the Imminent Ri sk of
Irreparable Harm Presented by the Threat of Terrorist Attack.

The Board rejected NJDEP's contention that the revised
Design Basis Threat (“DBT”), including the threat of terrorist
attack, should be considered in this proceeding because generic
rul emaking as to security requirenents for the revised DBT was
initiated in Novenber 2005 (Board Decision, M. 060580677, at 14).
The Board noted that NJDEP “presented no reason for departing from
[the] precept” that the Board should “ordinarily refrain” from
admtting a contention that is the subject of rulemaking. I d.
However, this aspect of the decision should be reversed because t he
uncertain outcone and timng of rulemaking does not adequately
address the immnent risk of irreparable harmposed to Oyster Creek
by the threat of terrorist attack by aircraft.

There is no way to predict the length of tinme before the
DBT rul emaki ng process will be conplete. A spokesman for NRC s
Region | said, “[I]t takes years for the rul emaki ng process to be

carried out....” Nucleonics Wek, July 14, 2005. He noted that
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NRC revi ew of rul emaki ng generally takes two and a half years, but
coul d take much longer, and in at | east one case, nine years. |d.
The increased risk of threat to Oyster Creek and the surroundi ng
area during the indeterm nate period of DBT rul emaki ng causes
irreparable harm to the State of New Jersey and its residents.

See, Citizens for Better Environnent v. Costle, 515 F. Supp. 264,

274 (D. I1l. 1981)(finding delayed administrative actions caused
irreparable harm to plaintiffs). Should a terrorist attack by
ai rcraft upon Oyster Creek occur during the DBT rul emaki ng peri od,
there will no way to nmeasure or conpensate for the unnecessary harm
to the public health and safety which could have been avoi ded by
consideration of revised DBT during this |icensing proceeding.
The Conmi ssion has the power and discretion to consider
revised DBT issues in the present proceeding. See, 10 CE. R
2.206. Indeed, the Atom c Energy Act (AEA) mandates the provision
of adequate protection to the health and safety of the public. 42
U.S.C 2001. The AEA further authorizes the Comm ssion to regul ate
in various formats as it may deemnecessary or desirable to protect
health or to m nimze danger to life or property. 42 U.S. C 2201.
Consi dering the uni que circunstances of Oyster Creek, the
Comm ssion should exercise its discretion to consider proactively
revised DBT within relicensing. This proceedi ng provi des a pronpt,
appropriate opportunity to address revi sed DBT at Oyster Creek and,

thus, to mnimze danger to the health and safety of the people of
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New Jersey during the necessarily wuncertain duration of the
rul emaki ng period. The Conm ssion shoul d seize this opportunity to
hel p i nsure enhanced safety at Oyster Creek.

B. The Board Erred in Ruling that NJDEP' s Contention Concerning

Amer Gen’ s Use of a Cumul ative Usage Factor I n Advance of Comm ssion
Approval as Not Adm ssi bl e.

NJDEP' s second contention rai sed concerns over AmerGen’s
use inits relicensing application of a CUF of 1.0, as opposed to
its current, nore stringent CUF of 0.8, to evaluate netal fatigue
for the reactor cool ant pressure boundary and associ at ed conponent s
(NJDEP Petition, M. 053360595, at 6). NJDEP asserts that the Board
erred in finding that contention not adm ssi bl e (Board Deci si on, M
060580677, at 15).

NJDEP initially addresses the Board s suggestion that
NJDEP had abandoned t hi s argunent by acknow edgi ng t hat Amer Gen may
change its CUF (Board Decision, M 060580677, at 17; see NJDEP
Suppl enental Brief, M. 060390285, at 4). NJDEP did not abandon the
ar gument . It has never denied that 10 CFE. R 50.55a allows for
Amer Gen to change its CUF. This change, however, is not autonatic,
and Aner Gen has not conpleted the process required for it.

Since Oyster Creek was built before 1984, the originally-
applicable CUF of 0.8 nmust be used. 10 C. F.R 50.55a(c) (4). The
Director of the Ofice of Nuclear Reactor Regul ation may aut hori ze
a change in the CUF only upon a denonstration by the applicant that

“(1)The proposed alternatives woul d provide an acceptabl e | evel of
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quality and safety, or (ii) Conpliance wth the specific
requi renents of this section would result in hardship or unusua
difficulty without a conpensating increase in the level of quality
and safety.” 10 CF. R 50.55a(a)(3)(i) and (ii).

Al t hough Anmer Gen has used the nore lenient CUF of 1.0 in
its application for relicensure, it has not vyet filed an
application seeking to alter its current CUF of 0.8. Nor has it

presented any evidence to indicate that the requirenents for using

an alternative CUF will be net. Further, AmerGen cannot rely on
10 CFE. R 50.59, which applies to ASME Section |11, which did not
exi st when Oyster Creek was built. The Board s dism ssal of

NJDEP' s contention is clearly premature.

The Board concl uded t hat Amer Gen t ook action required for
a change of CUF “when, in Decenber 2005, it docketed with the NRC
Staff its conmmtnment to...update the [CLB] to reflect that a [ CUF]
of 1.0 will be used in fatigue analysis for reactor coolant
pressure boundary conponents.” (Board Decision, M. 060580677, at
18). Such action, however, is insufficient to effectuate the
change. See 10 C. F.R 50.55a(a)(3). The Board declined what it
considered “New Jersey’'s invitation to inpute to AnmerCen an
intention to act in derogation of its formal commtnent to NRC
Staff.” (Board Decision, M. 060580677, at 18, note 14). NJDEP has

never asked the Board to inpute that AnerGen w |l abandon its

commtnment to seek a change in the CUF. For purposes of argunent,
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NJDEP wi Il assunme that AmerGen will neake that application. But
even that assunption does not change the fact that AmerGen sinply
cannot presune, at present, how that future application will be

decided by the Director. See 10 C. F.R 50.55a(a)(3).

The current record reveals that changing the CUF to 1.0
will result in a 25 percent increase in allowable fatigue life at
Oyster Creek, thereby significantly reducing the margin of safety
for metal fatigue. (NJDEP Petition, M 053360595, at 7). Wthout
nore, it remains uncl ear whether this decrease continues to achieve
“an acceptable |evel of quality and safety.” 10 CF. R
50.55a(a)(3)(i). Under these circunstances, and until such tine as
Amer Gen’ s application has been filed and approved by the D rector,
the CUF should remain at 0.8 in the application for relicensure.
The Board erred in denying NJDEP' s contention.

C The Board Erred in Ruling Inadm ssible NJDEP's Contention As
Regards the Failure of AnerCGen to Denonstrate that There i s an

Agreenment for the Oaner-Qperator of the FRCTs to Enploy the
Agi ng Managenent Pl an.

The Board ruled that NIDEP's broader contention
including this point, was not adm ssible based upon a perceived
| ack of supporting informati on and references to specific docunents
and a lack of a genuine dispute on a material issue (Board
Decision, M. 060580677). NJDEP appeals the dism ssal of its

contention on the point that AmerGen failed to denonstrate that it
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has provi ded for conpliance with the agi ng managenent plan for the
FRCTs.

Amer Gen nust have an al ternate source of A/C power in the
event of a station blackout. 10 C EF. R 50.63. As a safety-
related feature, the FRCTs are subject to the requirenents of 10
CER 54.4 (a)(3). The license renewal application nust include
an agi ng managenent plan for the turbines, 10 CF.R 54.21(a)l,3
and the applicant nust “denonstrate” that the plan wll be
i mplenented. 10 CFE. R 54.21(c)(1)(iii).

Comm ssion Staff’s position is that the agi ng managenent
pl an may be carried out through a contract with anot her party, that
t he Conmm ssion has previously approved an existing I nterconnection
Agreenment (“I.A.")with FirstEnergy (“F.E.”) (see Staff Response at
M. 993280408) and that AmerGen has submtted an agi ng nmanagenent
plan that includes the FRCTs (M. 052910091, Cctober 2005, and
M_.053200475, Novenber 2005). However, this does not mtigate the
absence of an updated I.A which assigns to F. E the
responsibility for enploying the proposed agi ng managenent pl an.
When an applicant for renewal does not own or operate the alternate
power source, an agi ng managenent plan i s neani ngl ess unl ess there

is al so an agreenment with the owner/operator to enploy it. Wthout

it, the applicant cannot denonstrate that the FRCTs wll be
adequately managed, as required by 10 CF. R 54.21(c). The I.A,

executed in 1999, did not address the proposed agi ng nmanagenent
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pl an. It is being renegotiated, but, at present (to NIDEP s
know edge), no provi si on addr essi ng responsibility for
i npl enmentation of the aging nmanagenent plan exists.

The Board said that it will not assune that AmerGen wil |
fail to conply with its lawful obligations (Board Decision, M
060580677 at 23, note 18). If this logic were extended, there
woul d be no need to inspect or review anything for a license
renewal , because both assunme that it is possible that the applicant
may not neet the requirenments for relicensing. Asking for a
denonstration that AmerGen has secured F.E.'s conmtnent to
I npl enment t he agi ng mai ntenance plan is mandatory. The questionis
not whether AmerGen will live up to its responsibilities, it is
whether F.E. will commt to the I.A revisions so that it is
possible for AnmerGen to neet its regulatory responsibilities. A
genui ne dispute on a material issue exists.

The Board concluded that NIDEP “failed to provide
supporting information and references to specific docunents.”
(Board Decision, M. 060580677, at 23). As noted in NIJDEP s
petition, the 1.A *“could not” be cited (NIJDEP Petition
M_053360595, at 11). This was, and is, due to the lack of a new
agreenment. That docunent is non-existent. Also, copies of the
current agreenment have not been nade avail able because it is
consi dered by AmerGen to be a confidential, proprietary docunent.

When a petitioner needs a docunment which the Conm ssion
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has deenmed confidential, then, as a matter of fairness, Conm ssion
Staff should nake that clear inits response docunent to the Board.
| nst ead, Conmi ssion Staff argued that NJDEP “nerely specul at es and
does not provide ... evidence or information to support its clains
about the FRCTs.” (Staff Answer, M. 053550093, at 20). W thout
access to the docunent, NJDEP had no neans of providing it.

I f the Board had known t hat the docunment was unavai l abl e,
it would have had options. It could have waived, as inpossible,
t he requi rement Conmm ssion Staff sought to i npose agai nst NJDEP, it
coul d have revi ewed the docunent itself in camera or it could have

issued a protective order. See, |TT Electro Optical Products

Division v. Electronic Technology Corp., 161 F.R D. 228 (D. Mass.

1995) (where the court bal anced the need for the adversary to know
a trade secret versus the injury that would arise fromdisclosure

of the secret). As the Court noted in ITT Optical, supra, thereis

no absolute privilege for trade secrets and simlar confidential

information, citing Federal Open Market Conmittee v. Merrill, 443

U.S. 340, 362 (1979). Therefore, NIDEP should not have been
penalized for failing to cite non-existent and wunavail able
docunents. The Commi ssi on shoul d consider this contention in spite
of the | ack of specific references. This is especially true since
NJDEP could not and cannot use discovery to obtain the docunent

because one nust first be a party to ask for discovery. 10 CF. R
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2.704(a), 2.705(a). Herethat requirenent creates a “Catch 22" situation.

In summary, the Conmm ssion should allow NIDEP s FRCTs
contenti on because AmerGen’s failure to have an agreenent with F. E.
with a commtnent to the agi ng managenent plan nmeans that AnerCGen
has not denonstrated conpliance with all relicensing requirenents,
a material issue. NIDEP should not be responsible for failure to
cite unwitten and unavail abl e docunments and shoul d not be barred
fromconsideration of its contention thereby.

CONCLUSI ON

For the foregoing reasons, Petitioner New Jersey
Departnent of Environnental Protection submts that the Conm ssion
should reverse Oder No. LBP-06-07 of the Atomc Safety and
Li censing Board to the extent that such decision and order denies
NJDEP's request for hearing and petition to intervene in this
proceedi ng and shoul d grant said request and petition.

Respectful ly submtted,
ZULI MA V. FARBER

ATTORNEY GENERAL OF NEW JERSEY
Attorney for Petitioner NJDEP

By: /s/ John A Coviho
John A. Covi no
Deputy Attorney Ceneral

March 28, 2006
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